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EDITORIAL 


THE Worshipful Company of Solicitors of the City of London 
has earned the gratitude of the profession for the production 
of its recent memorandum on solicitors’ remuneration (ante, 
p. 153). This highly analytical document is an important 
contribution to the thought and discussion which has recently 
been devoted to this vexed question. 

A profession composed entirely of men of affairs who, 
by inclination and by necessity, will keep themselves informed 
on the vital national and international issues of the day 
needs no instruction on the Government White Paper on 
Personal Incomes and readily appreciates the need for anti- 
inflationary tactics and the control of personal incomes 
generally. As applied to the wage earner this policy implies 
that no increase of wages may be sanctioned unless such 
increase has become imperative by reason of a rise in the cost 
of living. The wage earner has, as a rule, no expenses to 
incur in the process of earning his remuneration, and whatever 
he receives in his pay packet is available for his personal 
upkeep and expenditure. Consequently, in deciding whether 
a proposed increase in wages is justified, the cost of living 
index is the only factor to be considered, and the calculation 
is not complicated by consideration of increasing or decreasing 
professional or business expenses. 

It has been officially estimated that the real value of the 
{ sterling is now approximately one-third of its value in 1914 
and little more than one-half of its value in 1939, and it is 
well known that the remuneration of wage and salary earners 
has been increased to offset this fall in the real value of their 
earnings. In the first ten months of 1948 alone some seven 
million workers are said to have benefited from such increases 
in a sum of {1,724,000 per week, and we make this brief 
reference to statistics to show the extent to which the cost of 
living factor by itself has influenced national policy in this 
respect. 

The professional man suffers from a rise in the cost of 
living and from increases in taxation as much as the salary 
earner, but he has to face another and even more crippling 
handicap in the form of a rise in the expenses which he must 
necessarily incur in carrying on his practice. If his gross 
femuneration remains unaltered, his net income is sharply 
reduced by increased rents, stationery costs and staff salaries, 
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so that, in contrast with the wage earner who, at some sacrifice, 
is denied any increase in spendable income, the professional 
man is faced with a substantial and progressive reduction 
in the amount which is left to him for the maintenance of 
himself and his family in the face of a rising cost of living. 

As far as the solicitors’ profession is concerned the financial 
disaster which is the inevitable result of a struggle between 
fixed gross incomes on the one hand and rising expenses and 
cost of living on the other has so far been averted by an 
increase in conveyancing business and by the fact that 
real property has been changing hands at high prices. This, 
we think, has kept the net income of most solicitors from 
falling below 1939 levels and has tended to conceal the serious 
nature of the situation. As the supply of houses begins to 
overtake demand, and as vendors and purchasers become 
more conscious of the significance of “‘ existing use’ values 
under the Town and Country Planning Act, 1947, this 
artificial increase in remuneration from conveyancing will 
cease and the average practitioner will be in a very critical 
position. 

The profession as a whole accepts the need for freezing 
personal incomes and does not ask for better terms than those 
imposed on the rest of the community, but it must be stressed 
at all times and at all levels that if gross remuneration remains 
fixed, net earnings steadily decline, and that the right thinking 
professional man who will readily accept a_ stabilisation 
of net income cannot suffer a continual decrease in this income 
and survive. The solicitor is not asking for an increase in 
income in this sense, but seeks something which can surely 
be no more than his deserts, namely, some supplement to 
his gross revenue which will compensate him for his rising 
disbursements. 

There will be very little sympathy in Parliament or in 
the country for the solicitor’s claim for increased remuneration 
unless this point is clearly and consistently made. 

If any forthcoming proposals for increases can be linked 
in terms with additional professional expenses, it will assist 
a great deal in establishing that solicitors are fighting against 
a reduction of 1939 income levels and not seeking an increase 
in the amount which remains in their pockets after expenses 
have been accounted for. 
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CURRENT TOPICS 


The Incorporated Law Society for Cardiff and District 


THE sixty-third annual report of the Cardiff and District 
Law Society was presented on 6th April, 1949, It shows the 
total membership at the end of the year as 147. Among items 
of interest in the report it is stated that certain applications 
for reduction of scale charges have been dealt with by the 
council during the year and reductions were allowed in the 
case of clients who were either charitable or quasi-charitable 
bodies. The council have had correspondence with the town 
clerk during the year and in October a deputation attended 
upon him. As a result, the town clerk’s department has since 
arranged for cheques in respect of Small Dwellings Acquisition 
Act loans to be drawn in favour of the solicitor acting for the 
borrower and for his department to attend to the stamping of 
documents and giving of notices upon receipt of the requisite 
amount of duty and fees. The Solicitors’ Law Stationery 
Society, Ltd., has recently notified the Cardiff Law Society 
that it intends to open a branch shop and office at 75 St. Mary 
Street, Cardiff, in the near future. There were thirty-five 
students (fifteen of them articled clerks) who attended the law 
classes at Cardiff during the College Session 1947-48. 
‘Mention has again to be made,” the report states, “ of the 
deplorable disability imposed upon the law board by lack of 
funds. Not only does poverty continue to prevent the increase 
of teachers and of teaching ; the problem is now to find the 
ways and means whereby to keep the law school going without 
adding to the deficit in the law board’s accounts. The root 
of the difficulty, it must again be said, is the continued refusal 
of The Law Society to increase its grants beyond what they 
were before the war, so that the difference between post-war 
and pre-war costs is made to fall upon the law board, regardless 
of its lack of funds and dependence upon The Law Society’s 
grants. It is indeed to be hoped that these will be made 
adequate in time to save the law board from having to give 
up its task in despair.” 


The New Death Duty and the Family 

WE print on another page of this issue a letter from 
Mr. H. ARNOLD WooLLEy drawing attention to the heavy 
increase in the burden of death duties which would be imposed 
on widows and children by the proposed consolidated estate 
duty. With the disappearance of the legacy and succession 
duties and their discrimination in favour of the deceased’s 
immediate family, the new flat rate of estate duty will mean 
a steep increase in the total rate of duty borne by the 
medium-sized estate passing to the widow or children, coupled 
with a substantial reduction in the case of stranger- 
beneficiaries. In a letter to The Times of 12th April Sir CEcIL 
KISCH gives an interesting table showing that the increase in 
aggregate duty in the case of the family will vary from 
14°5 per cent., where the net estate is £25,000, to 38 per cent. 
where it is £150,000. Calculations based on the table show 
that a non-related beneficiary will benefit to the extent of 
42°3 per cent. in the case of a £25,000 net estate and even where 
the net estate is £60,000 will enjoy a reduction of 10°7 
per cent. in the aggregate duty payable. These figures give 
food for thought, for the family is the fundamental institution 
on which our social order rests, and most fair-minded people 
will agree with Sir Cecil Kisch and Mr. Woolley that in the 
interests of social justice the retention of some form of 
differential scale is essential. Certainly if, as Mr. DyMonp 
suggests in his article on the new proposals (p. 258, post), 
the Finance Bill provides that every beneficiary shall bear his 
proportion of the estate duty, it should not be administratively 
difficult to differentiate in this way. 


Preliminary Hearings 


It may well be thought by those qualified to know about 
preliminary examinations of accused persons before magis- 
trates that the Home Secretary, in recently defending the 
publicity accorded to this procedure, was straining after the 


forms at the expense of the reality of justice. Mr. RENTon 
asked in the Commons on 15th April whether the Home 
Secretary would introduce legislation to prevent the publica- 
tion of newspaper reports of cases committed. Mr. Epr 
replied that he had no reason to think that in cases in which 
a fair trial seemed likely to be prejudiced by newspaper 
reports the powers of the courts to punish for contempt are 
insufficient. Mr. Renton then pointed out that British 
juries’ impartiality could be greatly strained by their having 
to read committal proceedings which generally contained only 
the prosecution case and often contained evidence which was 
inadmissible at the trial. Mr. Ede replied that the directions 
of the judge and the proceedings of the trial would bring home 
to the jury their responsibility for judging on the evidence, 
and he did not himself like the idea of introducing at any 
stage unnecessary secrecy into criminal proceedings. There 
are many lawyers who think that the preliminary public 
hearing before justices should be as dead as the grand jury, 
and look with admiration at the Scottish system, where none 
of the evils adumbrated by Mr. Ede is apparent. Indeed, 
if Mr. Ede’s view is correct, it is difficult to understand why 
it is still the law that the room or building in which 
preliminary examinations are taken is expressly not deemed 
an open court (the Indictable Offences Act, 1848, s. 19). 


Appointment of Justices in Scotland 


AN announcement by the Lord Chancellor’s Department 
states that after consideration of the recommendations of 
the Royal Commission on Justices of the Peace, the Lord 
Chancellor, in consultation with the Secretary of State for 
Scotland, has decided that he should have a separate staff 
for Scottish appointments of justices of the peace, with an 
officer who would, in effect, be a Secretary of Commissions 
for Scotland. He has appointed to this office Mr. P. J. Rose, 
C.B., whose address will be St. Andrew’s House, Edinburgh, 1. 
The Lord Chancellor has also appointed, in consultation 
with the Secretary of State, a Central Advisory Committee 
for Scotland to advise him as to problems arising in relation 
to the appointment and distribution of justices of the peace 
and as to the work of justices of the peace in general. The 
Right Hon. Lord THomson, the Lord Justice Clerk, has 
accepted the Lord Chancellor’s invitation to preside over the 
committee, which is appointed for the period ending 31st May, 
1951. The announcement adds that it is intended to appoint 
to the committee the Lord Provost of Edinburgh as a repre- 
sentative of the Lords Lieutenant of Counties of Cities, and 
the Lord Provost of Glasgow as a representative of the 
Counties of Cities Association, but in these cases the actual 
appointments are being deferred until after the election 
of Lord Provosts in May. 


Stamp Duty and Receipts by Agents of 
Friendly Societies 

THE April issue of the Journal of the Chartered Auctioneers’ 
and Estate Agents’ Institute contains a note of a ruling by 
the Controller of Stamps, Inland Revenue, as to whether an 
agent managing property on behalf of a friendly society is 
exempted from stamping receipts given for amounts exceeding 
{2 received as rent for the society. The ruling was obtained 
as a result of inquiry by the Institute. The Controller stated 
that the exemption from stamp duty in favour of duly 
registered friendly societies is contained in s. 33 of the Friendly 
Societies Act, 1896, which provides that: ‘Stamp duty 
shall not be chargeable upon any of the following documents : 
(a) Draft or order or receipt given by or to a registered society 
or branch in respect of money payable by virtue of its rules 
or of this Act.” The question whether receipts given by 
the agent of a friendly society for ground rent or rent from 
tenants of property belonging to the society properly fall 
within the exemption had not been judicially determined, 
but in practice no objection would be raised to the non- 
stamping of such receipts. 
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Tidying Up the Statute Book: A Step Forward 


LiTTLF public interest has been evoked by the introduction 
in the House of Lords of the Consolidation of Enactments 
(Procedure) Bill, which was read the second time on 13th April. 
To the lawyer, however, this Bill presents two aspects of 
interest, for not only does it introduce a new principle by 
providing that minor corrections and amendments may be 
introduced into a consolidating statute if they are necessary 
to effect a clear and modern restatement of the law, but also 
—and much more important from a practical point of view. 
it affords further evidence that an overhaul of the chaotic 
statute book is to be tackled in earnest. In moving the 
second reading of the Bill, the LorD CHANCELLOR, who is 
known to have this project very much at heart, pointed out 
that the great advantage at present enjoyed by a consolidating 
Bill which merely reproduces the existing law is that it takes 
very little Parliamentary time. Where minor changes prove 
to be indispensable, however, a consolidating Bill would at 
present have to undergo the full legislative processes, and 
moreover be subject to all sorts of substantial amendments— 
a fact which in the present state of Parliamentary business 
was preventing the introduction of such Bills. Hence the 
Bill provides that any such proposed corrections and minor 
improvements are to be laid before Parliament by the Lord 
Chancellor and are then to be considered by the Joint 
Committee of both Houses, which would take into considera- 
tion any representations made to them by any person 
interested. Amendments approved by the Joint Committee 
with the concurrence of the Lord Chancellor and the Speaker 
would then be deemed to have become law for the purpose of 
further proceedings on the Bill, which would thenceforth 
proceed as an ordinary consolidating Bill. This seems an 
eminently sensible solution which in no way infringes the sole 
authority of Parliament to make changes in the law. 


Gambling 


THE names of the members of the Royal Commission on 
Lotteries, Betting and Gaming were published on 16th April. 
The chairman is to be Mr. H. U. WILLINK, K.C.,-and another 
lawyer, Miss MARGARET Kipp, K.C., first woman K.C. in 
Britain, is also to serve and will contribute her knowledge of 
Scots law, which differs from the English law on this subject. 
Among others chosen for good reasons to serve on the 
committee are a famous cricketer (Mr. HERBERT SUTCLIFFE), 
a professor of philosophy (Professor H. A. HopceEs, of Reading 
University), an ex-chairman of the Board of Inland Revenue 
(Sir GERALD CANNING) and a headmistress (Mrs. ELSIE 
PARKER). Having regard to the great part played by the 
Church in bringing the vast dangers of the spread of betting 
to the notice of the public, it is surprising not to find the 
churches represented on the commission, but their valuable 
evidence will no doubt be considered. The evil is still great 
in spite of financial stringency and heavy taxation, which has 
reduced the national gambling bill from {£1,000m. in 1946 
to {650m. in 1948. In a review by the Churches’ Committee 
for Gambling in 1948 it is stated that of the total population 
of Great Britain aged twenty-one and over, just under 10m. 
(29°4 per cent.) participated in football pools, which in 1948 
accounted for {69m. of the national expenditure. Dog 
racing accounted for £210m. and horse racing for £350m. 
It is important for the commission to decide whether we can 
afford it financially. It is more important to decide whether 
we can afford it morally. 





Capital Issues Committee 


THE main document governing official instructions to the 
Capital Issues Committee was published in May, 1945, but 
a special memorandum was published in December, 1947, 
which is now superseded by a memorandum published on 
16th April and sent to the committee by the Chancellor of 
the Exchequer. The banks are being asked to apply the 
principles enumerated in it to the granting of credit to their 
customers. It refers to the Economic Survey of 1949 
(Cmd. 7647) and states that the conclusion to which the 


SOLICITORS’ 


JOURNAL [Vol. 93] 257 


survey points is that, after allowing for expenditure on 
maintenance (including war-time arrears), the resources which 
can be devoted to new investment are strictly limited in 
relation to the demands likely to be made on them. The 
main emphasis of Government policy is on (i) the increase of 
capacity needed to overcome shortages of basic materials ; 
(ii) projects likely substantially to increase exports to hard- 
currency markets or to bring about marked and direct savings 
in imports from hard-currency sources ; (iii) the development 
of technical advances and new practices, and research and 
development projects contributing to industrial progress ; 
and (iv) projects which will yield marked and immediate 
reductions in costs. 
Recent Decisions 

In a case in the Divisional Court, on 7th April, 
Lorp GoppDarD, L.C.J., sent back to justices summonses for 
breaches of motor vehicles regulations with directions to 
convict. The justices had stated that it was impossible for 
farmers with mud-covered tractors to comply with the 
regulations and such charges should not be brought against 
them in future. Lord Goddard described the action of the 
justices as “‘ contumacious’”’ and said: ‘‘ They are not yet 
in the position of both Houses of Parliament or of rule-making 
authorities appointed by Parliament.” 

In Jenkins v. Howell, on 7th April (The Times, 8th April), 
a Divisional Court (LorD GopparpD, L.C.J., and OLIVER and 
CASSELS, JJ.) held that there was no evidence on which 
justices could find that there was “ unavoidable cause ” 
for a child’s non-attendance at school within s. 39 (2) of the 
Education Act, 1944, where the child, the only daughter 
of the house, had been kept at home to do the household chores, 
while the three sons worked on the farm, the mother being 
forbidden to take any part in the household work. The 
words “ unavoidable cause’ referred, the court held, to the 
child, and not to other members of the family. 

On 7th April (The Times, 8th April), a Divisional Court 
(Lorp Gopparp, L.C.J., and OLIvER and CaAssELs, JJ.) 
held that the Public Order Act, 1936, was not passed for the 
purpose of checking the exchange of unpleasantries between 
neighbours and that the use of abusive language by a flat 
dweller to an adjoining occupier was not a breach of s. 5. 

In Gilmour v. Coats, on 8th April (The Times, 9th April), 
the House of Lords (Lorp Stmonps, LorpD pu PArcg, LorD 
NORMAND, Lord Morton oF HENRYTON and LorpD ReEIp) 
held that the purposes of a priory were not charitable because 
it was a matter of belief whether contemplation and prayer 
had results which were beneficial to the community and 
therefore it was not a matter which was susceptible of proof, 
on which alone the court could act. 

In Larner v. London County Council, on 11th April (The Times, 
12th April), the Court of Appeal (Lord Gopparp, C.J., 
DENNING, L.J., and BIRKETT, J.) held that, where an 
ambulance driver employed by the defendant council was 
overpaid by the council during his war service when they 
paid the difference between his service pay and what he would 
have been paid as an ambulance driver, and this was due to 
no negligence by the defendant council but to insufficient 
information supplied to them by the ambulance driver, 
the ambulance driver was not entitled to rely on the defence 
of estoppel, although he had changed his position as a result 
of the mistake, because the mistake was brought about as 
a result of his own fault. 

In Mallett and Another v. Dunn, on 11th April (The Times, 
12th April), Hirpery, J., held that a husband who at the 
time of a collision between two motor cars was being driven 
in one of the cars by his wife, who in her action for damages 
based on negligence against the driver of the other car was 
held to be one-quarter responsible for the accident, the wife’s 
contributory negligence was not to be imputed in any way 
to her husband, and he must succeed in the whole of his claim 
for damages against the driver of the other car and it was not 
to be abated or defeated under the Law Reform (Contributory 
Negligence) Act, 1945, 

2 








258 THE 


SOLICITORS’ 


JOURNAL April 23, 1949 


BUDGET PROPOSALS AS TO DEATH DUTIES 


FIRST IMPRESSIONS 


From the official Financial Statement (1949-50) the proposed 
Budget changes with regard to the death duties are :— 

(1) To consolidate the existing estate duty, legacy duty 
and succession duty into a single duty by abolishing the 
legacy and succession duties and compensating the 
Exchequer by an increase in the rates of the estate duty. 

(2) To make a further increase in the estate duty scale to 
produce an additional {20m. of new revenue. 

(3) To substitute for the existing relief in respect of the 
agricultural value of agricultural property a new relief in 
the form of an abatement of 45 per cent. of the duty 
chargeable. 

(4) To raise the exemption limit for out-and-out gifts 
inter vivos from £100 to £500. 

(5) To remit the redemption money of land tax where 
property changes hands on death but forms part of an 
estate below the estate duty exemption limit of £2,000. 
Land tax is to be compulsorily redeemed when property 
changes hands on or after the Ist April, 1950. 

The changes (1) to (4) are to take effect in the case of 
deaths after the passing of the Finance Bill. 

Tables showing the present rates of estate duty, legacy 
duty and succession duty and the proposed new estate duty 
scale are given below :— 











Present Estate Duty Scale Estate Duty Scale proposed 
Net Capital Value of Rate per Net Capital Value of Rate per 
total estate cent. of Duty total estate | cent. of Duty 
oe Not exceeding Exceeding Not exceeding 
r; 

Pas 2,000 Nil — 2,000 Nil 
2,000 3,000 1 2,000 3,000 1 
3,000 5,000 2 3,000 5,000 2 
5,000 7,500 3 5,000 7,500 3 
7,500 10,000 4 7,500 10,000 4 

10,000 12,500 6 10,000 12,500 6 
12,500 15,000 38 12,500 15,000 8 
15,000 20,000 10 15,000 17,500 10 
17,500 20,000 12 
20,000 25,000 12 20,000 25,000 15 
25,000 30,000 14 25,000 30,000 18 
30,000 35,000 16 30,000 35,000 21 
35,000 40,000 18 35,000 40,000 24 
40,000 45,000 20 40,000 45,000 28 
45,000 50,000 22 45,000 50,000 31 
50,000 60,000 24 50,000 60,000 35 
60,000 75,000 27 60,000 75,000 40 
75,000 100,000 30 75,000 100,000 45 
100,000 150,000 35 100,000 150,000 50 
150,000 200,000 40 150,000 200,000 55 
200,000 250,000 45 200,000 300, 000 60 
250,000 300,000 50 
300,000 500,000 55 300,000 500,000 65 
500,000 750,000 60 500,000 750,000 70 
750,000 1,000,000 65 750,000 1,000,000 | 75 
1,000,000 2,000,000 70 1,000,000 | 30 
2/000,000 75 
| 








; —— rates of the legacy and succession duties, which it is proposed to abolish, are as 
OLIOWS : 








Relationship of the Beneficiary Rate of 
Duty 
Per cent. 
Husband or wife, child or lineal descendant of child, father or mother 

or any lineal ancestor os 2 
Brother or sister, lineal descendant of brother or sister .. - ci 10 
Any other beneficiary ances a 2 oh - - 20 
Charities ° ne af oe <i 10 





Certain exceptional rates which a are | governed by provisions “of the Customs and Inland 
Revenue Act, 1888, and the Finance Act, 1947, are not shown in the table. 


Rates of Estate Duty 

As regards the new rates of this duty, the Chancellor 
explained that for estates up to £17,500 there would be no 
increase and that they would therefore benefit by no longer 
being subject to legacy and succession duty. Above that 
figure and up to £35,000, the new scale would not exceed 
the average of the three old duties taken together on estates 
of the same size. Above £35,000 there would be what the 
Chancellor described as a moderate increase. Most tax- 
payers will however regard the increases as extremely heavy. 


For example, one-half of an estate between £100,000 and 
£150,000 will be taken for estate duty, three-quarters of 
estates between £750,000 and £1,000,000 and four-fifths of 
estates exceeding £1,000,000. 

In the past taxation on death has been based on (1) a 
mutation duty, i.e., estate duty at a graduated rate on the 
total value of the property passing on a death without regard 
to the relationship of the beneficiaries or the amount of any 
individual benefit, and (2) acquisition duties, i.e., legacy 
duty and succession duty, which are charged on the actual 
benefit taken by beneficiaries at a rate depending on their 
relationship to the testator or predecessor. These duties 
are supplementary and the rates are the same and one or 
other of them, but not both, is charged according to the nature 
of the property and the title under which it devolves. From 
1894 when estate duty started on its impressive career until 
1910, ihe receipts from the acquisition duties were small 
because the payment of estate duty gave exemption from the 
{1 per cent. rate chargeable on lineal issue and lineal ancestors. 
But by the Finance (1909-1910) Act, 1910, s. 58, this rate 
was revived and the exemption withdrawn in the case of 
estates exceeding £15,000 and the other rates were increased 
(except for strangers) ; and by the Finance Act, 1947, s. 49, 
the existing rates were doubled (except for charities). 


Legacy Duty and Succession Duty 


Death duty legislation has long been crying out for con- 
solidation and the abolition of the acquisition duties will 
be a step in this direction. In future, there will be no need 
for the numerous legacy duty and succession duty accounts, 
and much time and labour will be saved both by accountable 
persons and their solicitors and by the Revenue authorities 
also. There is, however, another side to the picture. The 
residuary account did provide a convenient record of the 
administration of the estate. It showed which assets had 
been sold and which retained, what sums had been paid for 
estate duty, court fees, debts, expenses of administration and 
legacies; and it gave the names and relationships of the 
beneficiaries and the amount of duty payable. The delivery 
of the account was prima facie evidence that the executor 
had brought the administration to an end and that he was 
going to hold the property thereafter as a trustee (Re Claremont 
[1923] 2 K.B. 718). The account also, not infrequently, 
brought to the notice of the Revenue authorities assets 
which had been accidentally omitted from the inland revenue 
affidavit or had ‘come to light subsequently ; and, where 
assets had been realised in the course of administration, any 
undervaluation in the inland revenue affidavit could be 
corrected. Somewhat similar remarks apply to the succession 
duty accounts and the other legacy duty accounts. But, 
on the whole, it is thought that the disappearance of these 
duties will be generally welcomed. So legacy duty and 
succession duty will vanish into the limbo of obsolete duties. 
Legacy duty never attracted the same opprobrium as other 
duties. It was easy to understand and was pleasingly 
associated with a legacy. It was first imposed as a stamp 
duty in 1780 but was extended, and is still now mainly 
regulated, by the Legacy Duty Act, 1796. Succession duty 
was born in 1853 and the parent Act has been described as one 
of the best examples of the drafting of an Act of Parliament. 

The executor is accountable for the estate duty on the free 
personal estate of a testator (Finance Act, 1894, ss. 6 (2) and 
8 (3)) and the duty is not a charge on such property. In the 
result, the whole burden of estate duty on such property 
falls on the residuary legatee and he cannot debit any part 
of it against legacies, however numerous and substantial 
they may be. In addition, as the Chancellor noted, testators 
more often than not make bequests free of legacy duty with 
the result that this duty also falls on the residuary legatec. 
It would seem that testators have not always appreciated 
what a large slice of their estates will be taken for death duties. 
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Cases occur in which the residuary legatee finds the balance 
left for him is less than that of a pecuniary legatee, or even 
that no balance at all is left when the duties and expenses 
which fall on the residuary estate have been provided for. 
Presumably some provision will be made in the Finance Act 
which will ensure that every beneficiary bears his proportion 
of the estate duty. This is the existing rule with regard to 
property not passing to the executor as such (Finance Act, 
1894, s. 9 (1)). In view of the high gearing of the estate 
duty, testators with families may be less inclined in the future 
to give substantial legacies to legatees outside their families. 


Agricultural property 

sy the Finance Act, 1925, s. 23, the agricultural value of this 
property was charged only with the rates of estate duty 
imposed by the Finance Act, 1919, and this concession has 
since been maintained although the rates of estate duty 
have been largely increased since 1925. This concession has 
involved the use of two scales of estate duty and separate, 
and in some cases complicated, calculations. It is proposed 
to substitute for the existing relief an abatement of 45 per 
cent. of the duty chargeable. According to the Chancellor, 
this will produce approximately the same result by way of 
relief. In future, therefore, the whole estate will be charged 
with the new scale, but the proportion attributable to the 
agricultural value will be reduced by 45 per cent. It will 
still be necessary to determine separately (a) the agricultural 
value, and (b) “ the excess principal value’”’ referred to in 
s. 23 of the Finance Act, 1925, as it is only (a) that will be 
entitled to the abatement. As regards (5), it may be found in 
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most cases that such value has already passed to the State 
under the Town and Country Planning Act, 1947, although 
there may be a claim for compensation. 
Gifts inter vivos 

Under the Finance (1909-10) Act, 1910, s. 59 (2), gifts 
inter vivos which in the case of any donee do not exceed in 
the aggregate £100 in value or amount were exempted from 
estate duty even if made within three years (increased to 
five years by the Finance Act, 1946, s. 47) of the donor's 
death. This limit is now increased to {500 and may result 
in the children of some well-to-do parents being pleasantly 
surprised after the Finance Act is passed. The value in 
these cases is ascertained at the date of the gift and not at 
the date of the donor’s death. 


Property abroad and property settled inalienably 


Consequent on the abolition of legacy duty and succession 
duty, the liability to estate duty of foreign property which 
depended on the incidence of legacy duty and succession duty 
(Finance Act, 1894, s. 2 (2); Finance Act, 1923, s. 37; and 
Finance Act, 1936, s. 24) is the subject of a resolution which 
will require special provision in the Bill. 

A similar resolution is also applied to land and chattels 
settled by Act of Parliament or royal grant where the 
liability to estate duty is dependent on the incidence of 
succession duty. Estate duty in future is to be charged on 
such property in the same way as other settled property, and 
this, it seems, may involve such property in a greater burden 
for estate duty than at present. R. DymMonp. 


DEVELOPMENT AND DEVELOPMENT CHARGE—I 


THREE documents, each of a different nature, have been issued 
this year which should be of great interest to all readers 
concerned with development and development charge under 
the Town and Country Planning Act, 1947. These documents 
are :— 

(1) The Town and Country Planning (General Develop- 

ment) Amendment Order, 1949 (S.I. 1949 No. 195). 

(2) Ministry of Town and Country Planning Circular 

No. 67 explaining the Order. 

(3) Central Land Board Practice Notes (First Series). 

The most important amendment of general interest in the 
Order is the introduction of a procedure for making applica- 
tions under s. 17 of the Act and for appealing to the Minister 
against the determination of a local planning authority on 
such an application. 

An application under s. 17 has two objects— 

(a) to obtain a determination as to whether an operation 
or change of use constitutes development, and 

(5) if it does constitute development, to obtain a 
determination as to whether an application for planning 
permission must be submitted to the local planning 
authority. 

The Central Land Board’s notes are concerned exclusively 
with development charge ; they do not include, for instance, 
any notes already issued by the Board in connection with 
claims for depreciation payments out of the £300,000,000 fund. 
Section 17 of the Act and these Practice Notes are very 
much connected, for, if a local planning authority determine 
under s. 17 that a particular operation or change of use does 
not constitute development, the Board are not in a position 
to exact a development charge, even though in their view 
the determination of the authority is wrong. It is, therefore, 
quite appropriate to discuss the Order and the Notes together 
so far as they cover the question of what is development. 

No form is prescribed for an application under s. 17; all 
that the Order requires is that the application— 

(a) shall be in writing (no number of copies is 
prescribed) ; 

(6) shall contain a description of the operations or 
change of use proposed ; and 

(c) shall describe the land to which the proposal relates. 


It will be noted that, in the case of a use, the change of 
use must be described; this would seem to require the 
applicant to specify (a) the existing use, and (b) the proposed 
use ; it would hardly be sufficient to specify the proposed 
use alone. The authority on receipt of the application 
would be well advised to check that the existing use specified 
is in fact a duly authorised use. 

The function of determining s. 17 applications is one which 
a county council may delegate to a county district council. 
Whichever of these two authorities an application may be 
addressed to, it will no doubt reach the authority entitled 
to decide it. 

If the Minister so directs, the local planning authority 
must refer the application to the Minister of Town and 
Country Planning for determination. If, as will be usual, 
there is no such direction, the authority must determine 
the application and give notice in writing of their deter- 
mination ; if they determine that an operation or change 
of use would constitute or involve development they must 
give their reasons. They have a period of two months in 
which to give notice of reference to the Minister or of their 
determination ; the Order does not specify the time from which 
the period starts to run, but presumably it is the receipt of 
the application by the authority. The period may be extended 
by agreement between the applicant and the authority. 

Applications under s. 17 should be entered in the register 
of planning applications kept under s. 14 (5) of the Act, and 
any applications which may have been made in respect of a 
particular property will, therefore, be disclosed in response 
to the approved forms of enquiries to local authorities 
(No. 8 on Con. 29a and c, No. 5 on Con. 298). This arises 
from s. 17 (2) which applies, subject to any necessary modi- 
fications, to s. 17 applications the earlier provisions of Pt. III 
of the Act relating to planning applications, though the 
General Development Order makes no detailed provision on 
the subject. If the authority fail to give notice of reference 
or a determination within the allotted period, the applicant 
will in theory, by virtue of s. 17 (2), be deemed to have 
received a determination adverse to him and may appeal. 

Appeals may be made— 

(1) against a determination received from a_ local 


planning authority, 
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(2) on the authority’s failure to give notice of 
determination or reference to the Minister. 
The procedure for initiating an appeal is as follows :-— 

(a) Within one month of receipt of the determination 
or of the expiry of the period give notice of appeal (no form 
prescribed) to the Minister. 

(6) Send to the Minister one copy of— 

(i) the application ; 
(ii) any relevant plans, drawings and _ particulars 
submitted to the authority ; 


(iii) the notice of determination, if any ; 
(iv) all other relevant correspondence with the 
authority. 


The ordinary planning appeal procedure is_ thereafter 
applicable, though it would seem unlikely and unnecessary 
that a public local inquiry be held into s. 17 appeals ; but a 
private hearing must take place if either the appellant or the 
authority desire it. The Minister’s circular No. 67 states that 
it is thought that in practice it may frequently prove possible 
to reach a decision without a local inquiry. 

The Ministry’s circular No. 67 informs local authorities 
of the tests they should apply to decide whether an operation 
or change of use is development and, if it is, whether an 
application for permission is required. These matters have 
already been discussed at 91 Sot. J. 108 (an article on the 
Bill) and 92 Sot. J. 277, and are dealt with in the text books 
and it is not proposed to enlarge upon them here. The 
circular, however, contains a useful expression of the 
Minister’s view as to what is a material change of use. The 
word material, in the Minister’s view, makes it clear that the 
new use must be substantially different from the old and that 
a change in degree of an existing use will only be material 
if very marked. Asanexample, the circular states: “ ...the 
fact that lodgers are taken privately in a family dwelling-house 
would not, in the Minister’s view, constitute a material 
change of use in itself so long as the use of the house remains 
substantially that of a private residence. On the other hand, 
the change from a private residence with lodgers to a declared 
guest house, boarding house or private hotel would be 
‘material ’.”’ This seems to be excellent common sense, 
though difficult to reconcile with the doubt which s. 12 (3) 
of the Act avoids by what appears to be an opposite line of 
reasoning, by declaring that the use as two or more separate 
dwelling-houses of a building previously used as a single 
dwelling-house shall be a material change in the use of the 
building and of each part. This seems an excellent example 
of change of degree and not one of a new use substantially 
different from the old. Is the use of a factory by two 
occupiers to be dealt with as a matter of degree or in the 
same way as the division of the occupation of a dwelling-house ? 
By implication the Minister would seem to favour the latter. 
The circular goes on to deal with a change of use of part of a 
building which would nevertheless continue to be used as a 
whole. The Minister takes the view that the question 
whether there is a material change of use should be decided 
in relation to the whole premises and not merely in relation 
to part “i.e., the point at issue is whether the character of the 
whole existing use will be substantially affected by the change 
which is proposed in a part of the building.’’ Thus a doctor’s 
consulting room in his private residence would not result in 
a material change in the use of the whole as a dwelling-house. 
The use of part of a private residence as a shop would, however, 
the circular states, clearly be a material change of use since 
it involves a change in the kind of use. The distinction 
between a consulting room and a room used as a shop is 
quite fine in theory. What would be the position of a solicitor 
who used two rooms in his residence as an office? Use as 
an office is a separate class in the Use Classes Order (S.I. 1948 
No, 954), just as is a shop, whereas it appears from class XVI 
that the framers of the Order did not regard the doctor’s 
consulting room to be other than part of his residence. Here 
again the matter is probably largely one of common sense. 
If the solicitor simply used a room for interviewing clients, 
it would hardly be a material change of use ; if, however, he 
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installed clerks and typewriters it might well be, even though 
he still used the greater part of the house for living purposes, 

When so much is left to common sense interpretations, it 
is satisfactory to note that the Act is not of the kind to bring 
the law into disrepute. So much criticism has been levelled 
at Defence Regulations and licensing regulations which 
create criminal offences of acts which ordinary citizens 
would hesitate to regard as crimes, that it is worth pointing 
out that the 1947 Act does not make it a crime to develop 
without planning permission or the Central Land Board's 
consent. All that the developer lays himself open to is the 
service of an enforcement notice by the local planning 
authority or the levy of a treble development charge by the 
Board. If the development is an operation even non- 
compliance with the enforcement notice will not result in 
a criminal prosecution, though in the case of a material 
change of use it will, as no other satisfactory remedy would 
be available. 

Where a local planning authority determine that the 
subject of a s. 17 determination is not development, they are 
instructed by circular No. 67 to add to their determination a 
statement that no development charge will be payable. 

This brings us to Pt. I of the Board’s “‘ Practice Notes,” 
which discusses the tests to determine liability to development 
charge. The tests of liability have already been discussed 
at 92 Sov. J. 329, and it is not proposed to detail them again 
here. The two main tests are, however— 

(a) Is planning permission required for the development ? 

If not, there is no liability to charge. 

(») If it is required, is the development exempted from 
charge by any of the various exemptions ? 

The importance of this division is that the first test is 
primarily a matter, in case of doubt, to be settled by the 
planning authority or, on appeal, the Minister ; it is only on 
the second test that the Board have jurisdiction, and there is 
no appeal from the Board’s decision, if, on a s. 17 application, 
the planning authority have ruled that there is development. 
This aspect seems rather to have been overlooked in the 
‘‘ Practice Notes,”’ and the Board seem to regard themselves 
as complete masters. Thus on p. 5 of the “ Notes,” it is 
stated that internal works in one building are not development, 
but the breaking through of a party wall so as to unite them 
for one common purpose is. Now this is a debatable point 
and if in a particular case the planning authority decide 
on a s. 17 application that it is not development, there is 
nothing the Board can do about it. On p. 4, it is stated that 
where plant or machinery is to be erected outside a building 
and the plant or machinery is itself a building, structure or 
erection, development charge will be assessable; this is 
correct, but the proper authority to determine whether the 
plant or machinery will be a building, structure or erection 
is the planning authority. 

It will be remembered that para. 7 of Sched. III to the Act 
gives a 10 per cent. tolerance where part only of a building is 
used for a particular purpose ; it may well be, however, that 
on the principles in circular No. 67 set out above a 
much larger additional cubic content than one-tenth may be 
appropriated to that use without constituting development 
(see also para. 88 of the ‘‘ Practice Notes ”’). 

Generally speaking there is little to lose and everything to 
gain by submitting a s. 17 application in cases of doubt, 
and where changes of use are involved, there will be many 
such cases. If an adverse decision is given there is always 
an appeal to the Minister and even the Minister’s decision 
is not binding in enforcement proceedings. If a favourable 
decision that the operation or use is not development is given, 
there is no need to apply for planning permission and the 
Central Land Board cannot exact a development charge 
whatever their views may be. If a s. 17 application is not 
submitted and the question of liability to charge arises 
subsequently after the operation or change of use has been 
made the Board alone will be judges. 

In the second part of this article it is proposed to examine 
some of the ‘‘ Notes” on exemption from charge, and the 
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remaining parts of the ‘ Practice Notes,” which deal with assess- 
ment and payment of charges and the relevant procedure. 

Before closing the first part of the article, however, a few 
other amendments contained in the General Development 
Amendment Order must be mentioned. First, it will be 
remembered that the procedure under the General Develop- 
ment Order, 1948, required an appellant in an ordinary 
planning appeal to notify the local planning authority that 
he had appealed to the Minister (92 Sor. J. 682). Now it is 
no longer necessary for him to do this as the Ministry will 
themselves notify the authority. 

Second, the Minister expressly states that he will exercise 
his power to extend the period of one month for giving notice 
of such an appeal to him if he is satisfied that the applicant has 
deferred the giving of notice because negotiations with the 
local planning authority in regard to the proposed development 
aie in progress. 

Third, under the General Development Order, 1948, the 
time limit for the giving of a decision by a local planning 
authority on an application for planning permission could be 
extended by agreement before it had expired. Now it can 
be so extended after it has expired as well. 
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Fourth, in the General Development Order, 1948, no time 
was laid down within which entries of planning applications 
had to be made in the register kept by the appropriate local 
authority under s. 14 (5) of the Act, and a person searching 
this register would have been uncertain as to its completeness. 
Now applications must be entered within fourteen days of 
their receipt. Failure to make the entry in no way invalidates 
any decision on the application nor is any time limit laid down 
for entry of the decision in the register. However, failure 
to make the entry of the application in fourteen days might 
enable a person prejudiced by non-entry to bring an action 
for negligence. If an entry of an application appears with 
no details as to its disposal a supplementary enquiry should 
be put to the authority to follow it up. 

Lastly, a number of small amendments are made in Sched. I 
to the General Development Order, 1948, which details the 
classes of development permitted by the Order; the two 
amendments of most general interest are those permitting a 
change from a restaurant to a shop (but not vice versa) and 
permitting contractors’ temporary depots on the site of works 
being constructed. 

R. N. D. H. 


MATRIMONIAL PRACTICE NOTES—II 


PROCEEDINGS IN ANTICIPATION OF 
DIVORCE 

Wit the objects of perpetuating testimony as far as possible, 
obtaining some financial provision, and securing the custody 
of children, it may be necessary to take immediate proceedings 
either in the Divorce Court or before the justices, if a divorce 
cannot be presented because of the “three years’’ rule 
contained in s. 1 of the Matrimonial Causes Act, 1937 (see 
93 Sot. J. 211), or because the petitioner cannot proceed 
until legal aid becomes available. 

Section 6 (2) of the 1937 Act provides that, on a petition 
for divorce, the court may treat a previous decree of judicial 
separation or an order under the Summary Jurisdiction 
(Separation and Maintenance) Acts, 1895-1925, ‘as sufficient 
proof of the adultery, desertion or other ground on which 
it was granted, but that the court shall not pronounce a 
decree of divorce without receiving evidence from the 
petitioner. Although the section is of great value, it must 
be remembered that it is permissive only, and that the court 
may still require other evidence besides the testimony of 
the petitioner and the previous decree or order. Furthermore, 
the respondent will not be estopped from defending the divorce 
petition and denying the charges (Hudson v. Hudson {1948} 
1 All E.R. 773). 

The factors governing the choice of the course to take 
are (a) the means of the parties, (4) the kind of ancillary 
relief immediately required, (c) the matrimonial offence 
relied on, and (d) whether the client is the husband or the 
wife. 

The means of the parties are, of course, relevant not only 
to the question of costs but also to the amount of main- 
tenance which may be awarded. If it is necessary to choose 
the summary jurisdiction the maximum amount of main- 
tenance which can be awarded (the question of an increase 
is now before Parliament) is two pounds per week for a 
complainant wife and ten shillings per week for each child 
under sixteen years of age, unless the wife issues two separate 
summonses, one under the Summary Jurisdiction (Separation 
and Maintenance) Acts, 1895-1925, claiming maintenance 
for herself only, and the other under the Guardianship of 
Infants Acts, 1886 and 1925, claiming custody of the children 
and maintenance for them, which may be given up to one 
pound per week for each child (see Re Kinseth {1947} Ch. 223). 
The former objection that a guardianship order could not 
be enforced by committal has now been removed by s. 53 
of the Children Act, 1948. 

If the charge is adultery, the complaining spouse can apply 
at once for a judicial separation or a separation order, but 
it may be said, without any disrespect to the magisterial 
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bench, that the Divorce Court will probably be more ready 
to exercise its powers under s. 6 in the subsequent proceedings 
if they follow a decree of judicial separation. A judicial 
separation also has the advantage for a petitioning husband 
that the co-respondent may be made liable for the costs of 
both the judicial separation and the subsequent divorce 
(Robinson v. Robinson and Pilborough |1946| 2 All E.R. 589). 
If, on the other hand, the husband obtains a separation order, 
then, since the co-respondent will not have been a party to the 
proceedings, it will still be necessary to adduce evidence 
which is admissible against him before any order for costs or 
damages can be obtained on the divorce petition. In 
summary proceedings the evidence must show that an act 
of adultery has occurred within six months before the date 
of the summons. 

If the charge is cruelty, a wife may either petition for 
judicial separation or seek a separation order, but a husband 
can only proceed in the High Court. A wife must issue her 
summons in summary proceedings within six months and 
must be able to prove “ persistent ’’ cruelty, but if she can 
show one act of cruelty within the limiting period, that will 
be sufficient to give jurisdiction to the justices, and evidence 
of the preceding course of her husband's conduct can then be 
given (Barker v. Barker (1949), 93 Sor. J. 88). The same 
degree of gravity is necessary to constitute cruelty under the 
summary jurisdiction as in the Divorce Court (7rd.). 

In desertion cases the position is again differgnt. A 
judicial separation can only be obtained if the desertion has 
subsisted for at least three years, so that the question of 
relying on s. 6 after such a decree can only arise if the 
petitioner, although having grounds for divorce, chooses to 
seek only a judicial separation, but afterwards changes her 
(it is unlikely to be his) mind and petitions for a divorce. 
Subsection (3) of s. 6 enacts that for the purpose of any such 
petition for divorce, a period of desertion immediately pre- 
ceding the institution of proceedings for a judicial separation 
or a separation order shall, if the parties have not resumed 
cohabitation and the decree has been continuously in force 
since the granting thereof, be deemed immediately to precede 
the presentation of the petition for divorce. This piece of 
parliamentary magic neatly reconciles the fact that the decree 
of judicial separation has put an end to the respondent’s 
desertion with the requirement of s. 2 that desertion must 
still be current at the date of the presentation of a petition, 
but it will be of no assistance to a wife who obtains a separation 
order on the ground of desertion which has not subsisted for 
at least three years, for the order, having brought the desertion 
to an end, will leave only a period which will be insufficient, 
when notionally postponed by s. 6 (3), to support a petition. 
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A deserted wife, therefore, should not ask for a separation 
order, and the justices should not grant one, unless it is 
necessary for her protection, since it will prevent her from 
ever being able to petition for divorce on the ground of 
desertion which has not already subsisted for three years 
before the date of the order. She should ask for a plain 
maintenance order containing a finding of desertion against the 
husband, and not merely of failure to maintain. This kind 
of order will not bring the desertion to an end and may be 
accepted afterwards under s. 6 (2) as proof of its beginning 
and continuation up to the date of the order, but there will, 
of course, have to be some evidence of uninterrupted desertion 
from the date of the order until the presentation of the 
petition. Since desertion is a continuing offence it is not 
essential for the wife to issue a summons within six months 
of its inception. 

A husband cannot obtain any kind of order from the 
justices if his wife deserts him. His only immediate remedy 
is to sue for restitution of conjugal rights, and that is of 
doubtful value in perpetuating testimony since s. 6 has no 
application to it, and it would be necessary in subsequent 
proceedings to prove disobedience to the order, i.e., to prove 
desertion. A wife may, however, be well advised to obtain 
an order for restitution so as to have the benefit of secured 
periodical payments or permanent alimony on a scale which 
would be beyond the jurisdiction of justices. 

In any summary proceedings, especially if they are defended, 
the clerk should be asked to provide a certified copy of his 
notes of the evidence, as it may afterwards become necessary 
to prove statements or admissions made in the previous 
proceedings, and to rely for that purpose on the Evidence 
Act, 1938. It is, in any event, the duty of a justices’ clerk 
to ascertain and record the reasons for any decision even 
though no reasons are stated in open court (Darrall v. Darrall 
(1948), 92 Sot. J. 284). When a charge is dismissed, the justices 
should now draw up a formal order of dismissal, according 
to a direction given by the President in the Divisional Court 
on the 12th January, 1949 (see 93 SoL. J. 73). 


A Conveyancer’s Diary 
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V. NON-COHABITATION CLAUSES 

The difference between a separation order and a maii.tciance 
order rests upon the insertion or omission of a clause which 
states that the complainant shall not be bound to cohabit 
with the defendant. A separation order is equivalent to a 
decree of judicial separation and, as a rule, is only granted 
to a wife who proves adultery or cruelty, or to a husband 
who proves adultery, but may be granted in any other case 
if it is expressly asked for and, in the opinion of the justices, 
is necessary for the protection of the complainant. 

The unfortunate results of the inclusion of a_ non- 
cohabitation clause which should not have been inserted 
may be mitigated to some extent by applying to have it 
struck out. That will not, by itself, create a state of desertion 
(Gatward v. Gatward {1942} P. 97), but it will at least permit 
a period of desertion to begin to run. Even so, it does not 
seem to be logically possible, in the face of s. 6 (3) of the 
1937 Act, that a period of desertion after the date of the 
deletion of the clause can be tacked on to any desertion 
which may have preceded the original order so as to make a 
total of three years, although a decree was in fact granted 
in those circumstances in Green v. Green | 1940) P. 112. 

Two other recent cases show, however, that the difficulty 
may not be insoluble. In Cohen v. Cohen (1947) P. 147, 
a non-cohabitation clause was, by mistake, left undeleted 
in a printed form of order, but in fact the justices in their 
oral finding had made no such direction. It was held by 
the Court of Appeal that the effective order was that which 
had been orally pronounced, so that no separation order 
had ever existed. In Thory v. Thory (1948), 92 Sor. J. 155, 
the justices had deliberately, though wrongly, included a 
non-cohabitation clause in their order. After several attempts 
to have the order varied had failed, the husband obtained 
leave to appeal out of time against the original order, although 
some years had passed since it was made. His appeal 
having been successful, and the clause deleted, it was held 
that the deletion was retrospectively effective from the date 
of the original order. E. T. E. M. 


SPECIFIC PERFORMANCE WITH COMPENSATION 


A Goop example of the narrow limits within which the remedy 
of specific performance with compensation is confined may 
be found in Gilchester Properties, Ltd. v. Gomm (1948), 
92 So. J. 220. In the course of negotiations which led up 
to the signature of an agreement for the purchase of a block 
of flats, the vendor’s solicitors informed the purchasers’ 
solicitors, in reply to a specific inquiry on the point, that the 
rents at which the flats in the block were let amounted to a 
certain figure. After the date of the contract, but before a 
conveyance had been executed, the purchasers found that the 
rents paid by the tenants in fact amounted to a smaller figure. 
It was conceded that the mistaken information had been 
supplied innocently, but the purchasers nevertheless contended 
that they were entitled to a decree for specific performance 
with an abatement in the purchase price adjusted to the 
discrepancy between the two sets of figures. 

Romer, J., dismissed this claim on the grounds, shortly, 
that (1) the statements made by the vendor’s solicitors in 
regard to the rents were mere representations made in the 
course of negotiations, and did not constitute a contract 
or anything in the nature of a warranty, and (2) that being so, 
the purchasers’ proper remedy was not specific performance 
with an abatement in the purchase price, but rescission. 

The first of these conclusions rests on the massive authority 
of Heilbut, Symons & Co. v. Buckleton {1913} A.C. 30, which is 
cited in all the text-books as the principal authority for the 
proposition (a proposition that is, of course, much older than 
this decision) that the remedy for an innocent misrepresenta- 
tion does not sound in damages, but which also indicates the 
disfavour with which any verbal stipulation tending to lessen 
the authority of a written contract is regarded in the law. 


All that need be said here on this aspect of the present case 
is that there were certain special features, for details of which 
the reader must look in the reports, in the form of the inquiries 
and replies and in the manner in which the correspondence 
on this subject was conducted, and that it should not be 
too readily assunied that every reply to an inquiry made before 
contract will necessarily be regarded as a_ representation 
and nothing more for the purposes of the rule under considera- 
tion. That would undoubtedly be the tendency in_ the 
ordinary case, but there may be exceptions. 

The authority for the second limb of the present case is 
equally august, being found in the Privy Council decision 
in Rutherford v. Acton-Adams |1915) A.C. 806. The headnote 
brings out the gist of the decision in the following words :— 

‘“ The right of a purchaser of land to obtain a decree for 

specific performance of the contract with compensation 
applies only where there is a deficiency in the subject- 
matter described in the contract. It does not apply to a 
claim based upon a representation made not in the contract 
but collaterally to it. In the latter case the remedy is 
rescission, or a claim for damages for deceit where there is 
fraud, or for breach of a collateral contract if there has been 
one.” 

There was nothing in the contract about the rents of the 
flats comprising the property, and consequently no “ deficiency 
in the subject-matter described in the contract.” 

As the case for the plaintiffs was argued there can be no 
quarrel with this decision, but since the circumstances out 
of which the dispute arose were such as occur every day, 
it is interesting to speculate what would have been the result 
had the agreement taken a different turn. 
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It is quite clear that in such a case as this the purchaser 
would be entitled to-specific performance without any abate- 
ment in the purchase price. This proposition, indeed, would 
be nothing more than a truism if it were not relevant in 
considering the question whether the purchasers would not 
have obtained substantially what they sought in the form of 
damages. 

It is true that the basis of the decision of Romer, J., in this 
case was that a judgment for the plaintiffs on their claim for 
specific performance with compensation would have been 
equivalent to the award of damages for an innocent misrepre- 
sentation, and that such an award would have cut across the 
principle of Heilbut, Symons & Co. v. Buckleton, supra. That 
is so, but a Chancery Court, in administering equitable remedies, 
has a statutory right to award damages independent of the 
jurisdiction which such a court now has, under the Judicature 
Acts, to afford purely common law relief. This right was 
conferred by s. 2 of 21 & 22 Vict., c. 27, commonly called 
Lord Cairns’ Act, which provided as follows :-— 

“In all cases in which the Court of Chancery has jurisdic- 
tion to entertain an application for . . . the specific 
performance of any covenant, contract or agreement, it 
shall be lawful for the same court, if it shall think fit, to 
award damages . . . either in addition to or in substitu- 
tion for such . . . specific performance . . .” 

It is well known that although this Act was repealed by the 
Statute Law Revision Act, 1883, the jurisdiction conferred 
by the Act was not affected by the repeal (Sayers v. Collyer 
(1884), 28 Ch. D. 103). 

The power to award damages under that provision is, of 
course, discretionary, and it may well be argued that the 
court, in the exercise of its discretion, would be reluctant to 
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apply any principle different from that enunciated in Heilbut, 
Symons & Co. v. Buckleton, supra. But if that decision is 
carefully examined it will be seen that the reason for it lies 
largely, if not wholly, in the suspicion with which the law 
regards any verbal term derogating from the authority of a 
written contract: the representation in that case (which 
concerned the purchase of a block of shares) was made 
verbally over the telephone. But no difficulties of this kind 
arise where, as in the present case, the representation was 
made in writing, in reply to an inquiry also in writing, and 
where there would, apart from any rule of law to the contrary, 
be no obstacle of an evidential kind to regarding the ultimate 
contract as consisting of the contract as signed by the parties 
with the addition of a term appearing only in the preliminary 
inquiries and the replies to those inquiries. That being so, 
there seems to be no reason why a court, in granting equitable 
relief under a purely equitable jurisdiction, should follow a 
principle primarily belonging to the common law, even if a 
departure from that principle should result in the award of 
damages for an innocent misrepresentation. 

The possibility of such a claim was not present in Rutherford 
v. Acton-Adams, supra, which was an appeal from New 
Zealand. But even if the cause of action in that case had 
arisen in England so that the jurisdiction conferred by Lord 
Cairns’ Act would have been prima facie applicable, damages 
under that Act could not, in fact, have been claimed because 
the purchaser had taken a conveyance before the commence- 
ment of the proceedings, and so could not be said to be 
entitled to specific performance against the vendor. An 
application for an equitable remedy, injunction or specific 
performance, is a sine qua non of that particular jurisdiction. 
“ABC” 


AGREED PERIOD OF NOTICE TO QUIT 


A LAYMAN out to criticise the law as not keeping up with the 
times might readily seize upon certain authorities dealing 
with the duration and determination of periodic tenancies 
to illustrate his theme. The courts, he might complain, 
are obsessed with the idea that if a tenancy which is not for a 
fixed term is not a yearly holding, it ought to be; they 
dislike the suggestion that rent is payable otherwise than on 
four unevenly separated quarter days; and, whatever an 
agreement may say about length of notice and possible date 
of expiry, they will try to restrict what the parties have 
deliberately sought to enlarge. 

Both layman and lawyer have to take the law as a licensee 
has to take premises (for recent illustration, see Anderson v. 
Guinness Trust (1949), 93 Soi. J. 165, discussed in last week’s 
“ Notebook,”’ ante, p. 248), ie., as they find them. But, 
assuming the criticism to be sound, the explanation probably 
lies in the circumstance that the law of landlord and tenant 
developed at a time when most of the property concerned 
was used for agriculture and so used for the purposes of a 
trade or business (to quote from the definition of “ agricultural 
land” in the Agricultural Holdings Act, 1948, s. 1 (2)), and 
ordinary business considerations would make it usual for a 
contract of tenancy (the expression used in the definition of 
“agricultural holding” in subs. (1), and itself defined in 
s. 94 (1) of the same statute) to run from year to year, and 
commence either at Michaelmas or at Lady Day. Thus, in 
the chapter on ‘“‘ Rents” in Bacon’s Abridgment, the section 
headed “ (F) Of the Days of Payment,” after describing how 
the parties may appoint such, but if they do not the law will 
oblige, endeavouring to execute their purport and true intent 
however unwarily or artificially the contract be framed, there 
are frequent references to the “ four feasts ’’ and the “ two 
feasts,” the former being those which have become known as 
the usual quarter days. And, without going into the question 
whether the author of that work was also the author of 
plays attributed to William Shakespeare, many passages 
in the latter remind us that the use of the modern calendar 


must have been unknown to most people: e.g., Juliet’s 
birthday is indicated by reference to Lammas; in King 
Richard II, the date of a trial is fixed as ‘‘ St. Lambert’s Day,” 
and sure enough the parties and everyone else turn up, two 
scenes later, at the venue. Which, as we all know, does not 
always happen when the modern calendar and other modern 
devices, such as telephones, are used. 

For the purpose of examining whether there have been 
any signs of a change of attitude, I propose to take the case 
of Kemp v. Derrett (1814), 3 Camp. 510, one which, while 
shortly reported, is sufficiently important to be cited five 
times in each of two text books of recognised worth. The 
property concerned was not agricultural, being the well-known 
“Angel” Inn, Islington. The defendant, sued for double 
value, had entered on a 29th October under an agreement 
which provided “ that the defendant was always to.be subject 
to quit at three months’ notice.”” The claim was based on a 
notice to quit which had expired at Christmas. Lord 
Ellenborough, C.J., said: ‘‘ This does appear to me to be a 
holding from three months to three months; therefore a 
notice to quit, expiring at the end of any quarter from the 
time of his entry, would have been sufficient to determine 
the tenancy. I am quite clear, however, that the notice 
should have expired on the 29th January, 29th April, 
29th July or 29th October. The defendant might have been 
made to hold from the preceding or succeeding quarter day ; 
but, in the absence of all evidence to the contrary, I must 
presume that he held from the time when he entered as 
tenant.” 

It is obvious that, while our layman might have considered 
that the intention was that a three months’ notice could 
effectively have been given to expire not only on a usual 
quarter-day but on any other day, the court’s approach was 
on these lines: ‘find the habendum; well, these people 
have clearly not meant to create a yearly tenancy, either an 
ordinary one determinable by six months’ notice expiring 
with a year or one with special provision for shorter notice 
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which must, though, in the absence of further special pro- 
vision, also expire with a year of the tenancy (Doe d. Pitcher 
v. Donovan (1809), 2 Camp. 78). No, the habendum is quarter 
to quarter, albeit an unusual quarter; but as the same 
provision is the only provision indicating when a notice is 
to expire, we must take it that it must expire with one of 
those usual quarters.” 

If we are to compare that with more modern decisions, 
in furtherance of the object stated, 1 would select from the 
present century the following three: Soames v. Nicholson 
(1902) 1 K.B. 157; Lewis v. Baker |1906| 2 K.B. 599 (C.A.) ; 
and Mitchell v. Turner (1919), 63 Sov. J. 776. 

In Soames v. Nicholson, another public-house had been 
let “‘ from the first day of May, 1895, at a yearly rent of £40 
payable by equal payments every three months, in advance if 
required ; on the first day of May, the first day of August, etc., 
in each year . . . subject to three months’ notice on either side 
at any time to terminate this agreement.’”’ On 24th January, 
1901, the landlord gave notice to quit expiring on 25th April 
of that year. Reversing the county court judge, who had 
applied Kemp v. Derrett, the Divisional Court held that this 
notice was effective. The older authority was not referred 
to in any of the judgments, which proceeded on the basis 
that parties could agree what they liked as regards deter- 
mination; but the argument advanced for the appellant 
does, in my submission, indicate the true distinction. In 
Kemp v. Derrett there was no mention of yearly rent or 
yearly term, and the effect of the “‘ always to be subject to” 
was to create a tenancy from three months to three months ; 
in Soames v. Nicholson other words created a yearly holding 
and the ‘ subject to three months ” was a special provision 
for determination of the term so created. 

But in Lewis v. Baker (concerning yet another public-house) 
the court considered a habendum and reddendum in a docu- 
ment dated Ist June, 1901, running: “ to hold the same... 
from the 13th day of May last until such tenancy shall be 
determined as hereinafter mentioned at the yearly rent of 
{70... such rent to be paid by equal quarterly payments on 
the 13th day of August, the 13th day of November, the 
13th day of February, and the 13th day of May in every year ”’ 
plus a later provision “ it shall be lawful for either party to 
determine the tenancy hereby created by giving to the other 
three calendar months’ notice in writing for that purpose.”’ 
This agreement, it will be noticed, was again more elaborate 
and more explicit than that dealt with in Kemp v. Derrett, 
which authority was, on this occasion, not mentioned either 
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in argument or in judgment. What happened was that on 
an 11th May the landlord gave the tenant notice to quit on 
13th August. It was held that, despite the elaboration, the 
inartistically drawn agreement must be construed in this way : 
“such tenancy ’’ must mean an existing tenancy; “the 
tenancy hereby created’”’ pointed to one created by the 
earlier part of the agreement which contained no reference 
to determination by notice; the provision for yearly rent 
and quarterly payments warranted construing the tenancy 
as a yearly one, and the “until such tenancy shall be 
determined ” cut the required length of notice from the usual 
six to the specified three months, but did not exclude the 
rule that it must expire with a year of the tenancy. Sub- 
stantially, I think, the case follows the same principle as 
that adopted in Kemp v. Derrett; the parties have omitted 
to include a proper habendum, so we must gather agreement 
on duration from other provisions, applying the rule that a 
periodic tenancy can determine only at the end of whatever 
be the period. 

In Mitchell v. Turner, the position proved, on analysis, 
to be again different. The agreement, made on the 13th April, 
1917, was “ from the first day of April, 1917, to the first day 
of April, 1918, at a yearly rent of £90 (or £7 10s. per month) 
... the first payment of £7 10s. to be paid on the signing 
hereof and thenceforward in advance on the first day of each 
month until either party shall give three months’ notice in 
writing to terminate the tenancy.’’ In 1919, the landlords 
gave a three months’ notice expiring on Ist July. 
P. O. Lawrence, J., held that this was not a case of cutting 
down the period. The tenancy was a yearly one (as had been 
agreed) ; but the “ until...’ qualification gave an alternative 
method of determination, and the tenancy could indeed have 
been determined by a notice to quit at any time—provided 
that it expired at the expiration of a month. 


The moral is that the presumptions indicated in my first 
paragraph are not lightly displaced, and Kemp v. Derrett 
rightly continues to enjoy respect. For a parallel, one might 
consider what happened to the presumption that holding over 
is from year to year—Ladies’ Hosiery & Underwear, Ltd. v. 
Parker |\1930\ 1 Ch. 304 (C.A.), which seemed to warrant the 
proposition that the rule would not apply when rent had been 
payable weekly, may well have given some of the older prac- 
titioners a nasty jar; if so, equilibrium was largely restored 
by the decision in Covered Markets, Ltd. v. Green [1947] 
2 All E.R. 140. 

R.B. 


HERE AND THERE 


THE NEW 
So the Lord Chancellor has hatched out his Easter egg, and 
nineteen new King’s Counsel have emerged, as all most heartily 
pray, into the pleasant springtime of a new life. The rejected 
can now prepare to get on with their junior practices next term. 
Casting a random eye along the ranks of the chosen it catches 
first the figure of Mr. Victor Aronson, giving the lie to the notion 
that law reporting is a professional dead end ; once upon a time 
it was the recognised entrée. Mr. Geoffrey Tookey, of the patent 
Bar, might well be expected to take watered silk, for in last year’s 
great gales he was saved in the epic nick of time from a salt- and 
storm-swept grave by the Shoreham lifeboat. How Mr. George 
Pollock’s cutter the Gull, crossing from the Channel Islands, 
was overwhelmed by the elements and eventually driven on to 
Seaford beach will not soon be forgotten by the Bar Yacht Club. 
Mr. Vincent Lloyd-Jones, fresh from his brilliant and gravity- 
removing performance at Church House, was confidently and 
justly expected to be among the promoted. A reminiscence of 
the great inquiry : When all was done and that incomparable 
closing speech concluded, his mercurial client warmly congratu- 
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lated him with his normal ebullience. With his own 
characteristically modest smile he replied: ‘‘ Ah, Mr. Stanley, 
I’m sure you could have done it far better yourself.’ Stanley 


took a step back, meditated a moment, looked up and delivered 
himself. ‘‘ No,” he said judicially, “I really don’t believe I 
could.”’ Another interesting addition to the silken band is the 
Attorney-General’s brother, Mr. Christopher Nyholm Shawcross. 





LADIES’ DAY 
I’kom divers specialised branches of the law come representa- 
tives not wholly unexpected, Mr. J. B. Herbert; Mr. Ashton 
Roskill; Mr. A. G. N. Cross, Chancery’s solitary recruit ; 
Mr. F. Heyworth Talbot, and Prof. Hersh Lauterpacht. But, of 
course, the most interesting and, to the general public, even 
heart-throbbing announcement is that of the first two women 
silks. Many have long thought how much more appropriately 
the title would be borne by a lady than by the (usually) unlovely 
males who have hitherto enjeyed its monopoly, and here they are. 
First, since she has waited the longer of the two, Miss Helena 
Normanton, or rather (to use the formula which so puzzles 
English lawyers in the titles of some Scottish appeals) 
“Normanton or Clark,’”’ for she married in 1921, but, according 
to ‘“‘Who’s Who”’“ retains maiden surname as legal and only name.”’ 
The following year she was called to the Bar by the Middle 
Temple, the second woman so to arrive (for Miss Ivy Williams 
was the first by a margin of six months) but she got well away 
with practice before any of her sisters in the law, unimpeded 
by her recreations of swimming and Etruscology, and here 
she is well and truly past the post. Miss Rose Heilbron is quite 
another proposition. Barely ten years called, she has packed 
marriage, motherhood and an enviably large Liverpool practice 
into a very active life without any visible wilting. In private 
life she is Mrs. Burstein, wife of a Liverpool doctor; in court 
she knows exactly what she wants to say and says it with immense 
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verve and persistence. She is the only woman to have appeared 
in the Lords without a leader and against the Attorney-General 
at that. Thus far sex equality, but it is reliably stated that 
neither Miss Normanton nor Miss Heilbron will be required to 
wear knee-breeches, as hitherto enjoined for the occasion, when 
they make their official bow in the courts. 


HOW LONG FOR SILK? 


Ir is generally considered that ten years’ seniority is the minimum 
age of ripeness and maturity when silk may be applied for with 
well-grounded confidence and without undue presumption. 
But superabounding talent obviously knows no such law, and 
John Simon and F. E. Smith both put off stuff when they were 
nine years old at the Bar. Samuel Evans, afterwards President 
of the P.D. and A., managed it in just under ten years, The 
record, I believe, is held by Francis North with seven years, 
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but that was in 1668, at the end of a period when there had been 
no calls within the Bar for over sixty years. A quarter of a 
century back there was a remarkable instance of a “ silk”’ 
going into reverse. In the 1923 Law List you will find the name 
of John Henry Layton, K.C., a member of the Northern Circuit 
who had taken silk in the previous year. In the 1925 Law List 
you will find John Henry Layton among the Liverpool solicitors, 
admitted in 1924. What had happened was that the exigencies 
of the family firm, Layton & Co., made it highly desirable that 
his hand should be on the helm, and accordingly he applied for 
the cancellation of his patent of King’s Counsel and started in a 
new profession after twenty-five years at the Bar. Nor did the 
step prove injudicious, for clients were quick to realise that there 
was now a firm available where they could in effect obtain a 
K.C.’s opinion without stirring out of the solicitor’s office. He 
still flourishes in Liverpool and in the City of London. 


RICHARD ROE, 


NOTES OF CASES 


COURT OF APPEAL 


RENT RESTRICTION: LANDLORD USING KITCHEN 
BY LICENCE FROM TENANT 


Bowler v. Williams 
Bucknill, Cohen and Denning, L.JJ. 25th March, 1949 
Appeal from High Wycombe County Court. 


The plaintiff let to the defendant at £1 a week certain rooms 
in her house, The Old Forge, Bledlow Ridge, Buckinghamshire, 
including a scullery equipped as a kitchen. By an agreement 
in writing dated 1st May, 1946, it was agreed that neither party 
would give less than twenty-eight days’ notice to quit. On 
25th March, 1948, the landlord gave the tenant twenty-eight days’ 
notice to quit. The tenant claimed the protection of the Rent 
Restriction Acts, and refused to leave. The landlord therefore 
brought this action for possession, alleging by amendment 
of her particulars of claim that the rooms were let to the tenant 
with use of the scullery as a kitchen in common with the landlord. 
The county court judge dismissed the action, finding that there 
was no sharing of the kitchen but only a licence by the tenant 
to the landlord to use it for a time. The landtord appealed, 
contending that the county court judge should be taken to have 
found that the tenant had granted the landlord a licence to use 
the kitchen whenever she should require it and that such a 
licence, even though revocable, amounted to an agreement 
to share the kitchen, which would take the letting out of the 
Rent Restriction Acts. 

DENNING, L.J., asked by BuckniLt, L.J., to give the first 
judgment, said that the landlord amended her claim to allege 
that the rooms were let to the tenant with use of the scullery 
in common with her in order to bring the case within Neale v. 
Del Soto [1945] K.B. 144, which laid down that when there was 
an agreement to let rooms in a house, with shared use 
of other rooms such as a kitchen, the letting was not one of a 
separate dwelling covered by the Rent Restriction Acts. The 
judge had found that there was a letting to the tenant not only 
of the rooms but also of the scullery, which contained a kitchen 
cabinet, a shelf, an electric stove and a meat safe, and was, no 
doubt, in the same category as a kitchen. He had, however, 
negatived any sharing: he found that when the landlord let 
the rooms to the tenant she knew that she was soon going to 
take up a housekeeping post; that she knew that she would 
be staying at the house for only a few weeks pending her departure 
and that during that time she might want to use the scullery ; 
and that the tenant agreed to her doing so. The landlord left 
on 2nd June, 1946, a few weeks after the tenancy had begun. 
Since that time she had never used the scullery, and had never 
claimed the right to use it until she failed in the action to show 
that there was a furnished letting. She only used the scullery 
occasionally during the first few weeks of the tenancy, and then 
only by arrangement with the tenant. The judge seemed to have 
found that the scullery was part of the rooms to let, that there 
was no agreement to share it, and that there was a mere 
temporary licence for the first few weeks whereby the landlord 
Was permitted to use it. When those first few weeks came to 
an end and she departed, she had thereafter no right or title 
to use the scullery at all. At the time when the proceedings 
were taken, therefore, the rooms, including the scullery, were 
let as a separate dwelling, and accordingly came within the 
protection of the Rent Restriction Acts. The appeal failed. 
Appeal dismissed. 


BUCKNILL and COHEN, L.JJ., agreed. 

APPEARANCES : S. W. Magnus (Jackson & Jackson, for Winter- 
Taylor, Woodward & Webb, High Wycombe) ; Hillard (Savory, 
Pryor & Blagden, for Bliss, Sons & Covell, High Wycombe). 


{Reported by R. C. CatBurn, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 


CONFLICT OF LAWS: JURISDICTION: GOLD BARS 

UNDER CONTROL OF FOREIGN GOVERNMENTS 

DEPOSITED WITH BANK OF ENGLAND: IMMUNITY 
OF PROPERTY 


Bank of England v. Dollfus Mieg et Compagnie S.A. 


Jenkins, J. 6th April, 1949 

Motion. 

In 1939, the plaintiffs, a French company (the respondents to 
the motion), purchased sixty-four bars of gold which they 
deposited with a French bank at Limoges, France. In August, 
1944, the gold bars were forcibly removed by the Germans, and 
after the invasion of Germany by the Allied Armies the gold bars 
were found and placed in the custody of the United States 
occupation authorities. By an agreement of 14th January, 1946, 
eighteen Allied Governments made arrangements for reparations 
and for the restitution of monetary gold, and in September, 1946, 
the Governments of the United Kingdom, the United States of 
America and France set up a Tripartite Commission for 
Restitution of Monetary Gold, for the purposes of carrying into 
effect the agreement of 14th January, 1946. In March, 1948, 
‘““a Gold set-aside Account ”’ was opened at the Bank of England 
which was to be operated on behalf of the Tripartite Commission, 
and in July, 1948, the sixty-four bars of geld were conveyed to 
England and deposited with the Bank in the “ Gold set-aside 
Account.” It was not disputed that they were, in fact, identical 
with the sixty-four gold bars which were seized by the Germans 
at Limoges. The plaintiffs, suing the Bank of England, claimed 
delivery of the gold bars, an injunction restraining the Bank 
from dealing with them, and damages. The Bank moved for a 
stay of action on the ground that the bars were in the 
possession or under the control of the Governments of the United 
States of America, France and the United Kingdom and that the 
action impleaded two foreign States, which were entitled to 
immunity from the jurisdiction of the English courts. 

JENKINS, J., in a considered judgment, said that (1) for the 
purposes of the principle of immunity the sixty-four gold bars, 
notwithstanding their deposit with the Bank, were in the 
possession, or alternatively the control, of the three Governments ; 
(2) the principle of immunity was not excluded by the fact that 
possession and control of the gold bars was vested in the two 
foreign Governments concerned jointly with the Government of 
the United Kingdom; (3) such possession and control was 
manifestly and essentially for public purposes ; (4) the court had 
no jurisdiction to entertain the proceedings commenced by the 
plaintiffs. Compania Naviera Vascongada v. s.s. Cristina {1938 
A.C. 485, applied; Haile Selassie v. Cable & Wireless, Ltd. 
[1938] Ch. 839; The Parlement Belge (1880), 5 P.D. 197; 
Twycross v. Drevfus (1877), 5 Ch. D. 605; Vavasseur v. Krupp 
(1878), 9 Ch. D, 351, discussed. 

APPEARANCES: Sivy Andrew Clark, K.C., and R, O. Wilberforce 
(Slaughter & May) ; Sir Valentine Holmes, K.C., and A. G. N. 
Cross (Freshfields); Sir Frank Soskice, K.C., Danckwerts 
and H,. L. Parker (Treasury Solicitor). 

{Reported by Ciive M. ScumittHorr, Esq., Barrister-at-Law. | 
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REVIEWS 


Lectures on the Town and Country Planning Act, 1947. By 
R. E. Mecarry, M.A., LL.B., of Lincoln’s Inn, Barrister-at- 
Law. 1949. London: Stevens & Sons, Ltd. 9s. 6d. net. 


100 Questions and Answers on the Town and Country Planning 
Act. By DEREK WALKER-SMITH, M.P., of the Middle Temple 
and the North-Eastern Circuit, Barrister-at-Law. 1949. 
London: The Estates Gazette, Ltd. 9s. 6d. net. 

Ready-Reference Summary of the Rules for Calculation of 
Development Value and Third Schedule Tolerances. By 
EpwIn Rosinson, B.Sc., Dip.T.P., F.R.L.C.S., F.A.1., Chartered 
Surveyor. 1949. London: The Estates Gazette, Ltd. 
2s. 6d. net. 

A Synopsis of the Town and Country Planning Act, 1947. By 
JouNn J. CLARKE, M.A., F.S.S., of Gray’s Inn and the Northern 
Circuit, Barrister-at-Law, legal member of the Town Planning 
Institute. 1949. London: Sir Isaac Pitman & Sons, Ltd. 
2s. Od. net. 

Town and Country Planning Law. ‘ This is the Law ”’ Series. 
By James Kekwick, of Gray’s Inn, Barrister-at-Law, and 
RosBert S. W. Potrarp, Solicitor of the Supreme Court. 
Second Edition. 1949. London: Stevens & Sons, Ltd. 
4s. net. 

Of these five publications on planning law, the first two will 
be of most interest to the practising solicitor, and Megarry’s 
Lectures particularly so, for they were addressed primarily to 
audiences composed of solicitors and their clerks. As lectures 
the book is in a discursive and easily readable form ; it is in fact 
a pleasure to read it and it would be hard to find a better intro- 
duction to the subject. There is an interesting section on 
conveyancing. On the effect of the Act on this the author takes 
the middle view, which now seems to be most generally accepted, 
that, while the conveyancer cannot ignore planning law, the 
general basis remains unchanged and all that is needed is the 
adoption of such arrangements as are necessary to protect the 
client, which arrangements the author discusses. 

Walker-Smith’s Questions and Answers cover all the points in 
logical order on which questions usually arise, and will be found 
very useful for a quick answer, especially as the answers are 
accompanied by references to the relevant authority for them. 
The author, as a member of the Opposition, was actively engaged 
in the Committee stage of the Bill in the House of Commons, so 
that he has every qualification for expounding the 1947 Act. 

Robinson’s Ready Reference Summary is a convenient guide 
to the rules for calculating restricted and unrestricted values of 
property and thereby ascertaining the development value ; 
it collects together the relevant statutory provisions which in the 
Act itself are rather scattered. 

Clarke’s Synopsis gives the contents of the 1947 Act section by 
section in very abbreviated form which, while it might have been 
useful in the early days of the Act, is hardly likely to be of great 
value to a professional adviser at this stage. Kekwick and 
Pollard is a useful summary of the Act, section by section, with 
references in the appropriate places to the orders and regulations 
made under the Act. 


The Criminal Justice Act, 1948. Annotated by A. C. L. Morrison, 
C.B.E., formerly Senior Chief Clerk of the Metropolitan 
Magistrates’ Courts, and Epwarp HuGHEs, Senior Chief Clerk 
of the Metropolitan Magistrates’ Courts. 1948. London: 
Butterworth & Co, (Publishers), Ltd. 15s. net. 


In this book the authors, who, as past and present senior chief 
clerks respectively of the metropolitan magistrates’ courts, have 
unrivalled experience of the day to day problems arising in 
courts of summary jurisdiction, have set out the provisions of 
the Criminal Justice Act, 1948, in a manner likely to be of the 
utmost assistance to magistrates, clerks to justices, practitioners 
and officials. 

The first twelve pages of the book are devoted to an 
“ Introduction,” which sets out in simple terms the main objects 
and scheme of the new Act. Then follows the text of the Act 
itself, complete with schedules, and after each section are concisely 
worded “* Notes,”’ giving cross-references to other sections of the 
Act and drawing attention to any consequential amendments or 
repeals of other statutes, and where necessary summarising the 
resulting alteration in the law. The notes also show the dates of 
commencement of those sections of the Act which have already 
been brought into force, and in the appendices to the book the 
Date of Commencement Orders issued to date are printed in 


extenso. In order further to simplify the process of ascertaining 
which parts of the Act are in operation, Appendix C contains a 
complete table of the sections of the Act and the paragraphs of 
its schedules, each with its date of commencement and the order 
bringing it into effect shown opposite. 

As the Act has very largely overhauled and extended the 
system of punishment, the authors have included in Appendix B 
a table showing the various types of punishment available under 
the Act, with in each case any relevant limitations or restrictions 
upon its use, the period of its effectiveness, and references to the 
statutory provisions by which it is governed. This should be of 
very great assistance, particularly to clerks to justices and 
officials of the higher criminal courts. 

The book is of convenient size and is well printed on good 
quality paper, and will be invaluable as a book of easy reference 
to all who practice in the criminal courts. 


Introducing the Agriculture Act, 1947, and the Agricultural 
Holdings Act, 1948. By J. GorpoN STANIER, LL.B., Solicitor. 
1948. London: The Law Society. 2s. 6d. net, to members ; 
3s. 6d. net, to non-members. 


Oyez Practice ,Notes, No. 11: Agricultural Holdings. By 
RK. BoRREGAARD, M.A., of the Inner Temple, Barrister-at-Law. 
1948. London: The Solicitors’ Law Stationery Society, Ltd. 
6s. net. 

These two books are a valuable addition to those already 
published on this important subject. Mr. Stanier’s book covers 
both Acts, but is designed only as an introduction to the subject 
and is not to be regarded as a work of reference. It is eminently 
readable and well arranged and should be read by every solicitor 
who feels that he ought to know the subject in outline although 
he does not often meet it in practice. 

Mr. Borregaard’s book is confined to the Act of 1948 and, 
therefore, to the relationship between landlord and tenant. It 
contains full references to the various statutory instruments 
which have been made under powers in the Act and is a compact 
but exhaustive analysis. For the country solicitor who is 
constantly advising on agricultural topics it is invaluable. 


By H. C. Hotman, F.C.1.S. Second 
1948. Cambridge: W. 


The Secretarial Primer. 
Edition by W. F. Tarsot, F.C.LS. 
Heffer & Sons, Ltd. 10s. 6d. net. 

It is a sufficient recommendation for this book to point out 
that it is prepared under the aegis of the Chartered Institute of 
Secretaries. It is designed mainly for first-year secretarial 
students and the more comprehensive manual “ Secretarial 
Practice ’’ will be of more value to practitioners, although for 
those requiring a simplified treatment the book will be of great 
use. It is suggested that the first board meeting of a new com- 
pany requires a more comprehensive agenda than that given ; 
additional matters;which should be covered so as to start off 
the company on a really straight footing are (i) tabling and reading 
of notices from each director giving information required to 
compile the register of directors’ share and debenture holdings 
(s. 195 and s. 198 (2)), and (ii) tabling and reading of notices of 
directors’ interests (s. 199 (3)), while other matters usually 
arising are (i) quorum for board meetings (Table A, reg. 99), 
(ii) particulars of directors and secretaries (s. 200 (4)), (iii) allot- 
ments, (iv) transfers, and (v) serviceagreements. Uponsecretarial 
practice generally the book is, naturally, excellent. 


The Stock Exchange Official Year Book, 1949. Vol. 1. Editor- 
in-Chief: Sir HEwitt SKINNER, Bt. 1949. London: Thomas 
Skinner & Co. (Publishers), Ltd. 2 vols. complete, 120s. net. 


As announced in the 1948 volume, the Stock Exchange Year 
Book for 1949 is being published in two volumes, the valuable 


information given thus being far less unwieldy to use. The 
first volume contains the Special Chapters: Government 
Securities; Railways; Banks and Discount Companies ; 


Breweries and Distilleries ; Canals and Docks; Electric Lighting 
and Power; Gas; Insurance; Iron, Coal and Steel; Nitrate 
and Oil; Rubber; Shipping; Tea and Coffee ; Telegraphs and 
Telephones ; Tramways and Omnibuses ; Water Works; and 
General Information. The List of Brokers who are members of 
the London Stock Exchange, the Associated and Provincial 
Exchanges, the Provincial Brokers’ Stock Exchange, etc., makes 
a welcome reappearance. The sections to be included in the 
second volume, to be published in July, 1949, are: Commercial, 
Industrial, etc.; Financial Trusts, Land and _ Property ; 
Investment Trusts; and Mines. 
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Oyez Practice Notes, No. 12: Naturalisation and Other 
Methods of Acquiring British Nationality. By J. F. 
Jost1nG, Solicitor of the Supreme Court. 1949, London: 


The Solicitors’ Law Stationery Society, Ltd. 6s. net. 

In view of Ireland’s new status, since Easter Monday, of a 
republic outside the Commonwealth, and owning no allegiance 
to the Crown, this book is peculiarly topical. The position of 
Irish citizens in this country is, however, only one aspect of the 
problems with which it deals, and which may well arise in the 
case of an increasing number of Commonwealth citizens in the 
light of present constitutional trends. 

Should the practitioner be asked what advantage is to be gained 
by acquiring British nationality, Mr. Josling provides the answer 
in two useful sections dealing with the advantages and then with 


SURVEY OF 


HOUSE OF LORDS 
A. PROGRESS OF BILLS 
Read First Time :— 
House of Commons (Redistribution of Seats) Bill [H.L.] 
[12th April. 
To consolidate the enactments which make permanent provision 
for the redistribution of seats at parliamentary elections and the 
provisions of the Representation of the People Act, 1948, 
interpreting statutory references to constituencies. 
Mountbatten Estate Bill [H.L.] [13th April. 
Nurses Bil) [H.L.] {12th April. 
To reconstitute the General Nursing Council for England and 
Wales and otherwise to amend the Nurses Acts, 1919 to 1945, 
and to make further provision with respect to the training of 
nurses for the sick. 
Representation of the People Bill [H.L.] [12th April. 
To consolidate certain enactments relating to parliamentary 
and local government elections, corrupt and illegal practices, and 
election petitions. 
Teignmouth and Shaldon Bridge Bill [H.C.] 
University of Nottingham Bill [H.C.] 


{12th April. 
[13th April. 


Read Seco.d Time :— ; 
Consolidation of Enactments (Procedure) Bill [H.L.] 
[13th April. 
Read Third Time :— 
Army and Air Force (Annual) Bill [H.C.] [13th April. 


Clyde Navigation (Superannuation) Order Confirmation Bill 
[H.C.]} {13th April. 


Consular Conventions Bill [H.C.] {13th April. 


In Committee :— 
Consular Conventions Bill [H.C.] 
Landlord and Tenant (Rent Control) Bill | H.C. | 
Lands Tribunal Bill [H.C.] 


{12th April. 
{12th April. 
{12th April. 


B. DEBATES 

In the Committee Stage of the Landlord and Tenant (Rent 
Control) Bill Lorp Meston moved an amendment designed to 
enable the tribunals to increase rents as well as lower them. 
Many houses had been let during the blitz period at quite 
uneconomic rents and it was striking at the very roots of justice 
to fail to give the tribunal power to fix a reasonable rent. 
Lorp PAKENHAM said the Bill was designed only to prevent 
extortionate rents being charged, not to do ultimate justice 
between landlords and tenants—that would require a compre- 
hensive review one day. Lorp LLEWELLIN then moved an 
amendment designed to give the tribunals a similar power, but 
only in those cases in which the house had been let in consequence 
of the landlord serving in His Majesty’s Forces or-being otherwise 
obliged to live elsewhere by reason of war circumstances, e.g., 
compulsorily evacuated civil servants. If such people were to 
let their houses at all, they had had to let them at absurdly low 
tents. The Rent Acts were designed to deal with a landlord’s 
market in houses, not with a tenant’s market. Viscount 
MAUGHAM quoted a letter which he had received from a county 
court judge in the London area to the effect that such persons as 
had been referred to by Lord Llewellin had often had to let at 
almost nominal rates and “ these tenants and sub-tenants remain 
and their tenancies may be protected for half a century, and 
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the restrictions and disabilities of the unfortunate alien (though 
he mentions that the advantages consist mainly in freedom from 
the disadvantages). The main body of the book consists in a 
review of the various methods of acquiring British nationality, 
the chief of which are Naturalisation and the new method— 
“ Registration of Citizenship.” Full details as to qualifications 
are given together with a statement of fees payable, and full 
details of the procedure to be followed. A useful touch is that 
addresses of Government offices are given. The necessary forms 
are reproduced in an appendix and their numbers are given so that 
ordering is facilitated. The book concludes with a reproduction 
of the British Nationality Act, 1948, and the British Nationality 
Regulations, 1948, and is a useful and readable guide to a new and 
complicated branch of law. 


THE WEEK 


except for quite minor matters like rate increases their rents 
cannot be raised.’”’ Such lettings were quite outside the 
principles of the Rent Restriction Acts. Lorp PAKENHAM, in 
reply, said that, although he did not want to raise any hopes, he 
would be willing to discuss the matter before the Report Stage. 

On a Government drafting amendment, Lorp LLEWELLIN 
said that he thought the clause precluding the tribunal from 
taking into account the fact that a premium had been paid in 
fixing the reasonable rent was wrong. The tribunal should be 
free to take into account everything relating to the letting of 
the house. Viscount RIDLEY said that where a premium had 
been legally demanded for a fourteen-year lease it would be 
grossly unfair not to consider the premium and the rent 
together. He had, however, no sympathy for those who had 
demanded illegal premiums. LORD PAKENHAM undertook to 
look at this matter, but said he felt that a reasonable rent was 
something which was arrived at, as it were, in abstraction from 
any payment of the kind of a premium. Lorp MEsTon next 
moved the insertion in the Bill of a right to appeal from the 
tribunal’s decision as to what was a reasonable rent to a single 
judge nominated by the Lord Chancellor. He had spoken to a 
number of chairmen of tribunals and they would positively 
welcome such an appeal as a means to achieving uniformity. 
He thought there should be a limited form of appeal, as in the 
Pensions Act. The Lorp CHANCELLOR said the tribunals had 
the great advantage of being able to see the premises. This 
amendment, if it were adopted, would mean that he would have 
to completely restaff the King’s Bench Division, such would be 
the time wasted in producing expert evidence of the condition 
of premises which the judges would not be able to see for 
themselves. Viscount MAuGHAm thereupon suggested that 
perhaps a limited right of appeal might be allowed where some 
question of principle arose on which the tribunal needed 
guidance, such appeal only to be with the consent of the tribunal. 
The Lorp CHANCELLOR said he would lopk at this proposal. 
ViscounT Rrpiey said he thought the tribunals themselves 
would be in some difficulty in deciding what principles they were 
to apply in fixing the reasonable rent. He would like to see 
some guidance, not too precise, given to them as a guide to 
what they should consider reasonable, and suggested that there 
should be some informal consultation between the ‘different 
tribunals. Lorp LLEWELLIN said he assumed the tribunals 
would act as had the old rating committees, comparing like 
properties with like, and the usual letting value of similar 
properties in the neighbourhood. Usually they had come to a 
fairly correct decision. 

The EARL oF MUNSTER moved an amendment designed to 
ensure that in considering and fixing the reasonable rent the 
tribunal should disregard any element of rates included in the 
recoverable rent. Lorp PAKENHAM Said this point was already 
covered in cl. 1 (3) of the Bill. Lorp Munster then moved a 
further amendment intended to ensure that if the rent of a house 
was reduced the annual value for the purposes of Sched. A 
assessment should also be reduced. If this was not done, the 
tenant would become the beneficial owner of the premises to the 
extent of the excess of the assessment over the rent and would 
have to pay the income tax on the excess without being able to 
recover any part of it from his landlord. Lorp PAKENHAM said 
he would draw the attention of the Chancellor of the Exchequer 
to the matter. 

In cl. 3 (6) the words “‘ if it is so agreed ”’ were altered to “ if 
apart from this section he would be entitled so to do,” thus 
making clear an assignor’s right to make the specified charges on 
assignment of his tenancy. On Lorp BUCKMASTER moving a 
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provision to ensure that assignors should be able to recover from 
assignees the cost of providing additional or improved fixtures 
and fittings, Loxp PAKENHAM announced that provision would 
be made later to cover this point. The EARL or MUNSTER next 
moved a clause designed to give relief from death duties in 
respect of houses when the rent had been reduced or the premium 
prohibited. The noble lord said that in such circumstances the 
succeeding owner would clearly suffer a considerable depreciation 
in the capital value of the premises, and should receive some 
relief from the burden of death duties if they had already been 
paid. Lorp PAKENHAM undertook to draw the Chancellor’s 
attention to the matter. Lorp BucKMASTER moved an amend- 
ment to cl. 9 of the Bill designed to exclude the right to grant 
successive periods of three months’ security of tenure in those 
cases in which a tenant shares accommodation with his landlord. 
ViscouNT RIDLEY suggested a maximum period of six months, 
but the Lorp CHANCELLOR thought this matter was best left to 
the discretion of the tribunals—they would bear in mind the 
undesirability of too long an enforced proximity between the 
parties. 

A Government amendment, which was adopted, provides that 
in cases where a tenant is sharing with persons other than the 
landlord, the court shall have power to terminate the tenant’s 
rights over shaved accommodation only if, at the same time, 
an order is made under the Rent Acts terminating his rights to 
occupy the separate accommodation, thus preventing his being 
left in possession of the separate part but deprived of such 
essentials as the use of bathroom or kitchen. A further new 
clause provides that a tenant who sub-lets part only of the premises 
shall not thereby lose the protection of the Acts as against his 
landlord on the sole ground that there is a_ sharing of 
accommodation between the sub-tenant and the tenant or 
another sub-tenant. 


VIscOUNT BUCKMASTER moved an amendment designed to 
enable landlords of rent-controlled premises who provide services 
to recover the increased cost thereof by additions to the rent 
made by the tribunal on their application. The cost of coke, of 
running and maintaining lifts, and of wages for attendants had 
doubled and trebled in some cases since the agreement was 
entered into, yet the landlord could be sued if he failed to provide 
services which would involve him in a loss. In many blocks of 
flats these services were not being provided because the landlord 
was not allowed to cover himself against the costs. Lorp 
PAKENHAM Said that pre-war rents had been calculated on an 
estimate of 15 per cent. voids, whereas these voids were now let, 
so that the percentage of real hardship was very small and they 
could not be shown any special favour. The amendment was 
withdrawn. An amendment, moved by Lorp LLEWELLIN, to 
limit the time within which an application can be made to the 
tribunal, in respect of a premium paid before the commencement 
of the Act, to twelve months from that commencement, was 
accepted by the Government. 


The provisions in the Bill as to premiums were transferred from 
the body of the Bill to the First Schedule, and on the moving of 
this amendment Lorp MeEstTon said that if a person took an 
assignment from a lessee to whom a premium was paid, and 
that person himself subsequently assigned the tenancy, he was 
unable to recover any part of the premium from the assignee. 
Lorp PAKENHAM said he would like to look into that case and 
discuss it further with Lord Meston. [12th April. 


On the Committee Stage of the Lands Tribunal Bill it was 
agreed, in view of the lateness of the hour, not to move any 
amendments but to put them down on the Report Stage. The 
Lorp CHANCELLOR took the opportunity, however, to announce 
that the Government had decided to adopt the suggestion made 
by Mr. Selwyn Lloyd in the House of Commons that the tribunal 
should assume all the rating powers which had been transferred 
to the county courts by the Local Government Act, 1948, and 
an amendment would later be introduced to carry it out. 


{12th April. 
HOUSE OF COMMONS 
A. PROGRESS OF BILLS 


Read Second Time :— 


Coast Protection Bill [H.L.] [8th April. 


Read Third Time :-— 
Hurst Park Race Course Bill [H.L.] 
University of Nottingham Bill [H.C.} 


{12th April. 
[12th April. 
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B. QUESTIONS 


Mr. SILKIN stated that he had received 570 purchase notices 
under s. 19 of the Town and Country Planning Act, 1947, Of 
these, seventy-nine had already been confirmed, and his proposal 
to confirm 227 further notices had been communicated to the 
parties concerned. In four cases he had reversed the decision of 
the local planning authority which had given rise to the purchase 
notice and had allowed the development to proceed. He had 
also communicated his intention to take similar action in seven 
other cases. Purchase notices had been rejected in eight cases, 
The average time elapsing between service of the purchase notice 
on the local authority and the Minister’s final decision was 
nineteen weeks, which included the time during which the notice 
lay with the local authority, the statutory period of twenty-eight 
days during which a hearing could be claimed, and the time 
needed for consideration of the notice. Mr. Silkin had no 
information as to the number of claims received for compensation 
under s. 20 of the Act. {12th April. 


Mrs. MIDDLETON asked Mr. Silkin whether his attention had 
been drawn to the impossibility in many areas of obtaining sites 
at existing use value for the purpose of building houses, and to 
the attempts being made by many landowners to force would-be 
purchasers to pay the amount of development charge twice over, 
and asked what steps were being taken by the Minister or by the 
Central Land Board to deal with this state of affairs. Mr. SILKIN 
replied that the most effective step which could be taken was for 
the purchasers to refuse to buy or lease land except by one of the 
methods recommended in the Central Land Board Pamphlet 
““ House 1.’ Where approved development was being held up 
by the price asked for the land the Board were prepared to take 
the matter up with the seller and, in appropriate cases, to purchase 
land under s. 43 of the Town and Country Planning Act, 1947, 
for resale to developers. [12th April. 


Mr. CHUTER EbE stated that he would not introduce legislation 
to have the numbers and other marks which could identify voters 
removed from ballot papers. They were marked so that 
particular votes could, if necessary, be scrutinised by order of the 
court on the trial of an election petition or in connection with 
other legal proceedings. In the case of parliamentary elections, 
ballot papers were sealed and kept in the custody of the Clerk of 
the Crown for twelve months and then destroyed. They could 
only be opened by order of the House of Commons or of the 
High Court in connection with legal proceedings relating to the 
election. In the case of local elections, the ballot papers were 
sealed and kept with the clerk of the local authority for six 
months and then destroyed ; they could only be opened by order 
of a county court or of an election court. {7th April. 


STATUTORY INSTRUMENTS 


Distribution of Industry (Development Areas) Order, 1949. 
(S.I. 1949 No. 692.) 

National Film Finance Corporation 
1949 No. 680.) 

Safeguarding of Industries (Exemption) (No. 2) Order, 1949. 
(S.I. 1949 No. 696.) 

Import Duties (Drawback) (No. 5) Order, 1949. 
No. 698.) 

Hire-Purchase and Credit Sale Agreements (Maximum Prices 
and Charges) (Amendment No. 4) Order, 1949, (S.I. 1949 
No. 670.) 

This order increases the maximum price chargeable under such 
agreements as are within the scope of the order (the duration of 
which is to be not less than four nor more than eight months) 
from retail cash price plus 3} per cent. to retail cash price plus 
5 per cent. 

Social Services (Northern Ireland Agreement) Act, 1949 
(Commencement) Order in Council, 1949. (S.I. 1949 No. 677.) 
The Act referred to provides that it shall not come into 

operation until a corresponding Act has been passed by the 

Parliament of Northern Ireland. Such an Act has now been 

passed and this Instrument announces the fact. 


National Insurance (Industrial Injuries) (Benefit) Amendment 
Regulations, 1949, (S.I. 1949 No, 691.) 
NON-PARLIAMENTARY PUBLICATIONS 


Selection of Tenants and Transfers and Exchanges. =‘ Third 
Report of the Housing Management Sub-Committee of the 
Central Housing Advisory Committee. (Ministry of Health.) 


Regulations, 1949, (S.1. 


(S.I. 1949 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SOLICITORS’ JOURNAL] 


The New Death Duty 
Sir,.-May I draw attention to the following ? 

(1) The Chancellor’s new death duty is not to be graduated in 
a double way (like the Quebec succession duty) according to 
the amount of the estate (or the amount of a beneficiary’s benefit) 
and also according to the relationship of the beneficiary to the 
deceased, but is to be the same for a widow and child as for a 
stranger or accharity. A heavy additional burden will therefore be 
added to the already too great one borne by widows and children. 

Example: A leaves £42,000 net estate, all to his widow and 
six children. At present the combined rate of estate duty and 
legacy (or succession) duty is approximately 21:6 per cent. 
for widows and children, and 36 per cent. for distant relatives 
and strangers. The new single duty will be 28 per cent. for each 
and all of them, so strangers will be comparatively lucky! If 
A dies after the passing of this year’s Finance Act, the State will 
seize £11,760, whereas his widow and children will (if they share 
equally) be left about £4,300 each. And, it may be added, 
the home and furniture may have to be sold, and the mulcting 
may be repeated several times within a short period, as deaths 
in the family occur. 

(2) This is the wrong time to upset the present system, which, 
although very complicated, is working smoothly and with high 
efficiency. Solicitors are already tackling many heavy difficulties 
with insufficient staffs, and they have the new Legal Aid System 
to deal with. Many thousands of wills will have to be altered at 
once, or else many residuary legatees will get nil, if the testator 
dies after the Act. 

Bournemouth, H. ARNOLD WOOLLEY. 


Legal Aid and Divorce 
Sir,—A consideration of the example you give on p. 211 of 
your issue of the 2nd April causes me uneasy reflections upon the 
future of private practice. From that example I have prepared 
the following table and I ponder over the outcome :— 


Disposable Total cost Paid by Paid by 
Income of Divorce Applicant Treasury 
Ee ks £ 8. d, oe £ s. d. 

250 0 O 15 0 0 Nil 15 0.0 

273 10 O 15 0 0 10 0 O 5 0 O 

275 0 O 3s 0 0 1015 UO 445 0 

300 0 O 55 0 O 23 5 O 3115 OU 

325 0 0 55 0 OU 35 15 OU 19 5 0 


I have taken the full costs of the undefended divorce action 
undertaken privately at 465 (so that Rushcliffe’s 85 per cent. 
is £55) and if undertaken by the “ unit svstem ”’ at £15, the figure 
they apparently cost the Forces Divorce Department. 

Will not the result be a demand from the Treasury and litigant 
alike that the “ unit divorce scheme’ should be extended to 
cover a higher salary range, and will not this demand _ be 
thoroughly justified—for why should the extra earnings cause 
the total cost of a divorce to jump from £15 to £55 ? 

There can only be two solutions : (i) Is for a widespread increase 
of the ‘“ unit divorce system ”’ undertaking most of the divorce 
work, (ii) is to allow county courts to have divorce jurisdiction. 

The probable result of adopting the first course is that other 
work—e.g., running down cases-—will be dealt with similarly 
and private practice will decline. 

If private practice is to continue must we not accept the 
second alternative, as this will result in neither litigant nor 
taxpayer having to find unreasonably large sums ? The extension 
of the county court jurisdiction can thus give the public a service 
at a cost which they can afford to pay. 

The Rushcliffe Scheme is only a legal subsidy. If lawyers are 
to-day to be given a subsidy, to-morrow they will find as taxpayers 
that increased taxes tu finance the scheme will take what they 
have received. 

A. RAWLENCE. 

Croydon, 


Right of “ Rodfall ”’ 

Sir,—We have recently been consulted by a client who is the 
owner of a property to which by a long-established tradition in 
the abstract a right of ‘‘ Rodfall”’ is attached, but we have had 
some difficulty in establishing the exact definition of the rights 
conferred thereby. 

We can find no reference to this right in any of the normal 
reference books, but we understand that this is a right which 
exists in a limited number of cases in the country. 

We should be glad if you, or any of your readers, can assist us 
to discover the extent of the rights given by this tradition or 
custom and whether the matter has ever been raised in connection 
with other properties not in this locality. 

ELLISON & Co. 
Colchester. 


IN THE EYES OF THE LAYMAN 


\ RECENT letter to the editor makes the novel suggestion that, 
since every man is presumed to know the law, it would be most 
instructive for all concerned if for one week THE SoLiciToRs’ 
JouRNAL were written entirely by laymen. Unfortunately 
this project proved unattractive to the editor and was turned 
down, but not before certain members of the staff (to wit, the 
man who works the lift and the girl who makes the tea) had had 
a stab at producing a legal journal which would come up to their 
idea of what a legal journal ought to be. The resultant stab 
in the back is too long for reproduction here in full, but it is 
thought that a few short extracts from it may be of interest 
to our readers as throwing some light on the layman’s view of 
the law. ‘ 

First, then, we have the ‘‘ Current Topics,” of which the 
most striking, perhaps, is one entitled “Common Law Con- 
troversy ’’ which runs as follows: ‘‘ The recent escape from 
the Zoo of two wild torts, which caused heavy damages before 
their recapture, has revived once again the old dispute as to 
the desirability of allowing the importation of these vicious 
animals into this country. A large section of public opinion 
is in favour of a complete ban on the beasts, but the champions 
of the tort point to the fact that there have been several known 
cases of its being successfully tamed. In his reminiscences 
Sir Frederick Pollock writes of a visit to the late John Indermaur’s 
home, when they were accompanied on a walk by Indermaur’s 
tame torts. ‘It was a strange sight,’ he recalls, ‘ to see their 
long, tubular, shiny black bodies glistening in the sunshine as 
their squiggly little legs carried them over the heath. Ugly 
and wild in their appearance, they nevertheless manifested 
unmistakable signs of affection’ for my host, and when he called 


, 
them confidently by their names, Detinue and Conversion, they 
would come leaping up to him and allow themselves to be 
caressed, waggling their posteriors, which barely cleared the 
ground, with pleasure. I noticed, however, that Indermaur’s 
dog, Trover, was never very far away.’ ”’ 

Lawyers will have little hesitation in saying that the writer 
of the above was labouring under a misapprehension as to the 
nature of the tort which could fairly be called fundamental, 
and a similar remark would seem to apply to the next item 
we come upon, a paragraph headed “ Legal Delays.” 

“The delays of the law,” it says, ‘‘ have been a source ot 
impatience to laymen ever since Coke went to work on Littleton 
because he was too mean to take a cab. But it was not until 
recently, when we glanced at a copy of a_ well-known legal 
journal, that we found out what makes lawyers so slow. The 
names of the articles which solicitors spend their spare time 
reading give the show away at once: Criminal Law and Practice, 
Divorce Law and Practice, Company Law and Practice, Points in 
Practice. You see what the trouble is? They spend all their 
time practising. They never get down to the real thing.” 

It’s time something was done, it really is. However, let 
us pass on to the leading articles, the first of which, ‘‘ Divorce 
Law and Practice, by Our Special Co-respondent,”’ seems to need 
no comment. The next article, ‘‘ Criminal Law and Practice, by 
a Master Criminal,’’ is remarkable for the attitude it takes 
towards the problem of crime in the modern state. 

This is how the article begins: ‘‘ Deafened by the bubbling 
cries of fellow-citizens unable to keep their heads above water 
in these hard times, we have decided to publish a few brief 
but pregnant hints on the attainment of prosperity. Nothing 
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helps the weekly pay envelope along like a little crime, and 
this department hopes to keep its readers abreast of all the 
latest developments in this sphere. A penny saved is a penny 
earned, and so is a penny stolen. Most of the ideas suggested 
below will not be unfamiliar to our readers, but it is hoped that 
at least a proportion of them will be new to the police...” and 
soon. The writer then goes on to enumerate a number of petty 
crimes, the practice of which, he claims, has enabled him to effect 
a considerable measure of economy in his own weekly budget. 
Among the devices recommended are the avoidance of payment 
for cinema tickets (the reader is advised to eschew the main 
entrance and to effect an entry through a push-bar door), and 
the use of specially prepared price-tags to reduce the price of 
articles before purchase. Certainly nobody can say that the 
writer of this article has not found a fresh approach to his subject. 

The foregoing extracts are probably as much as our readers 
can stand at present, and it is doubtful if we could gain any 
clearer idea of the layman’s attitude by adding to them, for 
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unfortunately they are typical. That attitude seems to range 
from, in the case of torts, an utter failure to grasp the elementary 
principles (together with an unholy readiness to take a view un- 
favourable to lawyers, as shown by the interpretation placed 
on the word “ practice ’’ in the paragraph on “ Legal Delays’), 
to an open hostility, as in the Criminal Law article, to the whole 
idea of law and order, 

If this is truly the modern layman’s view of the law, the 
outlook for lawyers would seem to be a gloomy one. Nationalisa- 
tion is the least they have to fear, for on the above showing they 
will be lucky to escape with even that measure of liberty. Indeed, 
the writers who were quoted above have, in what may prove 
to be a prophetic paragraph in the ‘‘ Honours and Appointments ” 
colum1 of their journal, given a hint of what solicitors are to 
expect. ‘‘ Mr, A. B.,” says the paragraph, “ has been appointed 
Assistant Solicitor to X Corporation. He was admitted in 1947, 
but hopes to get out next year with the usual remission for good 
conduct.” R.L.N. 





NOTES AND NEWS 


Professional Announcement 


Messrs. May, May & DEACON announce that Major CHARLES 
Henry May retires from the partnership as at the 5th April, 1949. 
As from that date, the remaining partners, Messrs. BEAUCHAMP 
Stuart PELL and CrciL WILLIAM Foster, are taking into 
partnership Mr. JoHN RONALD LEwis NICHOLSON, who has been 
associated with them for some months, Mr. Nicholson was 
educated at Eton and Pembroke College, Cambridge, served in 
the Army during the last war, and was until recently a partner 
in another firm in Lincoln’s Inn Fields. The new partnership 
will continue to practise under the existing name of May, 
May & Deacon at 49, Lincoln’s Inn Fields, London, W.C.2. For 
the time being Major May will be associated with the new firm 
in an advisory capacity. 





Honours and Appointments 

Mr. J. S. Barnes, LL.B., of the Gas Light & Coke Company, 
has been appointed solicitor to the North Thames Gas Board. 
He was admitted in 1936. 

Mr. A. C. CROASDELL, town clerk of Abingdon, Berks, since 
1940, has been appointed solicitor to the West Midland Gas 
Board and will take up his new appointment at Birmingham on 
Ist June. He was admitted in 1932. 

Mr. JoHN FRANK GREGG, deputy town clerk of Birmingham, 
has been appointed Town Clerk of Birmingham. He was 
admitted in 1935. 

Mr. IT. A. Rickarp, who joined the legal staff of Mitchell and 
Butlers, Ltd., Birmingham brewers, last March, has been 
appointed secretary to the company. He was admitted in 1939. 

Mr. I. G. SUTHERLAND, senior assistant solicitor to Beckenham 
Council, has been appointed Deputy Town Clerk to the Borough 
of Kidderminster. 

Mr. ArTHUR USHER, Town Clerk of West Hartlepool, has been 
appointed Town Clerk of Loughborough, Leicestershire. He was 
admitted in 1934. 

Mr. R. H. WILLIAMS has been appointed by the Masters of the 
Bench Under-Treasurer of the Honourable Society of the Middle 
Temple in succession to Mr. T. F. Hewlett, who has resigned 
owing to ill-health. 





Personal Notes 

Mr. Charles P. Cass, solicitor, of Keighley, has retired from 
practice owing to ill-health. 

Mr. W. A. V. Churton, senior partner in the firm of Churton 
and Sons, solicitors, of Chester, is resigning from the post of 
Magistrates’ Clerk to Chester Castle and Broxton Petty Sessional 
Divisions. 

Mr. Constantine P. Curran, Registrar of the Supreme Court of 
ire, has received an honorary LL.D. of the National 
University of Eire. 





Miscellaneous 


The Board of Trade announce that claims for the return of 
property vested in the United States Alien Property Custodian 





must be filed with the Office of Alien Property in the United 
States Department of Justice not later than 30th April, 1949, 
except in those cases where less than two years have elapsed 
since the vesting of the property. In the latter event, the closing 
date for the filing of claims is two years from the date of vesting. 
The same date (i.e., 30th April, 1949, or two years from the 
vesting date, whichever is the later) has been fixed as the latest 
date for the commencement of suits under s. 9 (A) of the United 
States Trading with the Enemy Act for the recovery of vested 
property. In computing the two-year period, however, there is 
excluded any time during which a claim for the return of property 
was pending. Notice of claims may be filed with the Office of 
Alien Property, Department of Justice, Washington 25, D.C., 
U.S.A., on form APC-1A. Blank forms will be provided on 
request to persons who desire to file claims, and any inquiries 
arising out of this notice should be directed to that office. 

At The Law Society Intermediate Examination, held on 17th 
and 18th March, thirty-five candidates were successful in the 
complete examination, eighty-eight were successful in the Law 
portion only, and seven passed the Trust Accounts and 
Book-keeping portion only. 





Wills and Bequests 
Mr. Oliver Hunt, Town Clerk of Evesham from 1935 to 1948, 
left £6,151, net personalty £5,961. 





SOCIETIES 


The annual general meeting of the INcoRPORATED LAw SocrETY 
FOR CARDIFF AND District was held at Cardiff on Wednesday, 
6th April, when Mr. Rees W. Nicholas was elected president for 
the coming year with Mr. Ewan Gibson Davies, vice-president, 
and Mr. Richard O. Rhys and Mr. G. Leslie Shepherd were 
re-elected hon. treasurer and hon. secretary respectively. 

An ordinary meeting of the Mepico-LEGAL SociEty will be 
held at Manson House, 26 Portland Place, W.1 (Tel. Langham 
2127), on Thursday, 28th April, at 8.15 p.m., when a joint paper 
will be read by Surg. Lieut.-Commander John Bunyan, R.N.V.R., 
L.D.S., R.C.S., and Mr. C. W. Stidson Broadbent, solicitor of the 
Supreme Court, on “ Medico-legal aspects of the problems of 
everyday dental practice.” 

The annual dinner of WorrHinGc Law Society was held 
recently, when the President, Mr. T. E. Bangor-Jones, referred 
to the Legal Aid Bill as ‘‘ our safeguard against nationalisation.” 
Amongst the guests present was Mr. Justice Lewis. Mr. J. W. 
Parker, a former president of the Society, was presented with a 
gold pencil in recognition of his fourteen years’ work as secretary. 
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